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PREFACE 


This? little book ,)resents in a sli«jjhtly modified and enlarged 
i'orin the Onauth Xaiith Deb Jjaw Research Prize Essay of the 
Calcutta Universit}' lor the year li) 1 7. In writnig out this volume ■> 
I have drawn niaiuly upon the standard treatises on International 
Law, text-book writers of note on the subject, law periodicals, 
reports and reviews, English, American and Continental. The first 
hints were obtained from the reference of Al)dul Kader Khalifa 
.Fritz Kapp reported in 20 C. W. N., 691, The notable 
English decision of Janson Driefontein Consolidated Mines 
Ld., 1902, A. C., ‘IS't, has considerably helped me in expounding 
and formulating the numerous (piestions bearing on the subject. 

The sources from which 1 have derived my materials have 
all been acknowledged at their proj)er places. 1 cannot but too 
deeply feel the invaluable assistance that 1 have obtained from 
a study of the authors mentioned in the bibliograidiy. 

Tlie outbreak of the great Eiirojiean war caused a sudden 
change in tin* existing commercial and financial relations of 
nations and individuals ; and the world at large was anxious to 
know the true j)ositioii with regard to enemies and allies, and how 
Tar puljlic need should liavc Mi])crscdcd the existing private rights 
of individuals.' An eu<|uiry into the subj(A at the psychol^i- 
cal nuuneul pr(»vcd of greal use in a|>])recialiiig the om plicated 
relations of Slates and individual' brought about by the widespread 
hostilities. It was, therefore, thofight eminently desitable that 
a careful consideration and clear expression of the different 
ojiinions on the varying problems should ^ have been made 
eventually;’ leading to the systematizaticn of the doctrines of 
International Law on the' subject which had hitherto been 
applied only rather indifferently by the civilized nrtions of 
the world. 

1 have made my own ‘observations in a very ’guarded way 
because it is neediest to say that on a subject like, this it is only 
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tka renowned Jurists aucl Publicists that can speak with some 
degree of authority and affirmation.. 

In conclusion I beg ter associate this humble attempt of 
mine in the realm of Comj3arative Law Research to my ever 
dear and esteemeef friend, Mr. Nogendra^ Nath Bose, M.A., 
M.R.A.S. (London), Barrister-at-law and Advocate, iligh 
Court, Calcutta, Because it is to him that I owe my first inception 
for an interest in the*study of the subject. 


High Codkt, 

CALCLTTii. P. C. G. 

January 20, 1920. 
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PART I 

Effects of War on Contracts between Belligerent 
and Belligerent. 


Chapter I 

/ nlmludorff Obnerca tiom 

Works on International law there are many, but none treats 
of the legal aspects of the subject matter of this essay as a 
whole. ‘They concern themselves neither with the Statute Law nor 
with the English Law Reports. Books on Martial Law are also 
of no avail for that very reason. Treatises on Municipal Law 
have always kei)t this subject outside their province ; while books 
on Comnon Law and Constitutional Law are very meagre in 
their treatment thereof. Coutributions onjthis subject to the 
periodical legal literature, though often learned and informing, 
are few and far between, and have deal! only with one or two 
solitary aspects of Chis matter. The pamphlets and^oklets 
which treat of the subject arc more or less J)rief narratives, 
lacking in that historical and philosophical ou#ook, whicl^ only, 
on the one hand, throw adequate light on the important 
questions thereof ; and on the other, make it interesting and 
thoughtful reading. It ngust, ftierefore, be owned that there is a 
dearth of regular and systematic tr^tises dealing with the 
subject. 

The reason for the paucity ^ literature on such an important 
legal topic is not far to seeTi. It is due to the peculiar 
position in which the British Empire has remained during the 
hundred ^’ears or So. Sjnce the struggles wjth Mpoleon 
the British Empire has .been jWtically in the uninterrupted, 
enjoyment of peace, ai^Jl her naval and commercial positi^has 
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never uefore been so seriously and directly in struggle for supre- 
macy as at the present moment. In the continued enjoyment 
peace and prosperity the English people have naturally forgotten 
the legal relation^ips which ought to exist between subjects of 
the warring nations. Consequently the present war has been 
something of a shock and surprise. In fact, for the last three 
generations or so, Great Britain has not made any great distinc- 
tion between her own subjects and those of other countries, 
affording all aliens coming within her shores almost the same 
rights as have been accorded to her own people. 

As a matter of course war upsets the position of men and 
normal condition of affairs and things. The difficulties and 
problems which it creates for the mercantile community are 
great in number, and even greater in complexity. In a war Great 
Britain feels the situation'raueh too keenly inasmuch as she is 
primarily a commercial nation and owes her prosperity and 
greatness more to commerce than to anything else. 

In time of peace the disputes under International Law are 
mainly determined by that system of Municipal Law which 
governs the dealings between the nations concerned, and when 
this is ascertained, the positive law of one country, or the other, 
is brought to bear upon the determination of the question with 
the aid of the proper courts to interpret the law and executive 
powers to enforbe obedience to such law. (Cf In fie matter of 
Rudolf Stallmann reported in 39 Cal. p. 164 and cases discussed 
thereunder). But at the time of war the courts of belligerent 
powers remain closed to the '>lien enemy, and as between 
the states themselves, observance of Iniernational Law becomes 
only a matter of convention. 

On the outbreak of a war there needs must naturally arise 
some difference in tlie treatment which is to be meted out to the 
subjects of the enemy state. The practice usual with the British 
and American peoples is to treat as friends all who remain in the 
country and obey her laws, also not adhering or giving comfort 
to the e^iemy, and as neutrals those who remain in the neutral 
eountiies ; buf- to treat as enemies, at a.iy rate for commercial 



CHAPTER I. S 

• • 

purposes, those who remain in the enemy country and s9 assist^ 
enemy by payment of tax^s and enrich him by trade, and to 
refuse access to the courts those whof though neutrals, adhere 
to the enemy by rendering him direct assistance in tfie war. 
The Continental practice is to treat generally a|l subjects of the 
enemy state as alien enemies wheresoever thay may be found. 

The American view on this subject coincide ^o a very great 
jxtent with the British. Therefore British-American decisions 
are, in all cases involving the questions under discussion in this 
cssa}^, cited as authoritative utterances in the courts of both 
countries. Much of the decided matter is deduced either from 
British or American, or from British-American views combined, 
and made to suit particular cases. One cannot ignore the fact 
in this connection that the legal system of the Americans, ‘is 
essentiafly English, although their administrative system Conti* 
nentaP as has been so pithily observed by Professor Lawrence. 
The American decisions have, therefore, been freely quoted and 
accepted as pursuasi\e authority in matters which have not 
hitherto been decided in the British courts. 

The law w Inch forms the foundation of most of the decided 
cases in Great Britain is mainly the Common Law of the land 
added to the old Statute Law, which, since thp outbreak of the 
present war, has been supplemented by .Statutes, Of^rs in 
Council, and Proclamations that have come into bakig (Juring the 
^continuance of this war. Accordingly the Bntish Law oti the 
subject results from the coinbined effects of the foregoing ingredi- 
ents and admixture with the American Law. 

t • 

The subject matter foa discussion in this thesis is the effect 
of the outbreak of war on all the legally#binding agreements and 
relations between subjects of j)elligerent states on both 
sides, or between subjects of a belligerent statS with those of a 
neutral state and on the enforcement of those agreemente 
and relations by the British courts. The rules one this subject 
art frequently^ therefort, reared to as rufes of InterSatiowtl 
Law, but they are, in fact purely rules of Municipal LaV 
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Consideration of the topic — What is war — How ^war is 
brought ahout^ Prevailing practice — distances of such 

Judicial notice of the existence of war — Courts not to decide 
upon war and peace — How war affects mutual relations of 
the belligerent parties. 

c 

The subject ^ Efifeets of War on Contracts ’ discloses by its 
very name a topic which falls evidentl}’^ partly within the 
province of International Law, and partly within that of 
Municipal Law. A historical and comparative analysis of the 
subject IS therefore necessary to enable us to review the law 
thereon, as it was in days gone by, and as it is at the present 
moment, and every aspect thereof has to be very carefully 
discriminated, and the present law clearly settled and laid down 
for future practice and guidance. 

The treatment ctf the subject falls into two main divisions 
namely : (1) Contracjts between citizens of two belligerent 

states ; (2) Contracts between citizens of one of the belligerent 
states and those of a neutral state. 

The ordinary rule of contract stands go^d only in time of 
peace, ^that is to say, in the normal condition of the nations. 
But in the exceptional time of war, tliis rule like many other 
rules of ^ law, becomes, to aV intepts and purposes, abrogated. 
It is now therefore necessary to f^nd out what a war is. 

As to what^ ConstitiAes war or a state of waf, no better 
definition can be ofEered than that which Dr. HalJ gives in his 
well-known treatise on International Law, ,6th Edition, at 
page 60. The passage runs thus : When difference between 

Stajies re^h appoint at which both parties resort to force, or one 
of them does ascts of violence whjLch the cother chaoses to look 
lipon asyf* breach of the peace, the relatien^of war is set up in 
wbicl^he coin^atants may use regulated \iolence {igainst each 
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other until one of them has been brought to accept such ^rms 

j^is enemy is willing to granti This definition was accepted 
by Mathew, J., in Driefontein Comottdateil Mines v, Jansq^, 
1900, 2 Q.B. 34^3. The belligerents need, not be States in the 
full sense of the term as accepted in International Law. Thus, 
when a ^arty in rebellion,^ as happened in the case of the 
American Civil War, hold and occupy a certain portion of 
territory in a hostile manner, throw off alfegiance, organize 
armies and commence hostilities against their former sovereign, 
the world would recognise them as ^belligerent and the contest 
as war {Lewis Co. r. Ludtoick 1869, 98 Am. Dee. 459). A state 
of war may also exist independently of, and prior to 
declaration of war {The Nru/ade, 180^, 4 Ch. Rob. 251). But 
this can only be effected by an actual commencement of hosti- 
lities (per Mellish, C. J. in the Tenlonta,^lS7'Z, 4 P. C. 179^. 

Mere absence of diplomatic intercourse between Great 
.Britain and a foreign Power and the exclusion of British 
commerce from the latter’s ports do not constitute a state of 
war, if there has been no declaration of war, nor any act of 
hostility {Muller Thompson ^ 1811, 2 Camp*, 609)^ In that 
case a voyage was made to Konigsberg, in 1810, although 
strained relations existed at that time between Great Britain 
and Prussia and British ships were bein^ actually exSTuded 
from Prussia. Lord Elleuborough, who gave thS •judgment in 
that case, held the voyage to be perfectly lawful inasmuch as 
he said no war had been declared and no acts of hostility had 
been committed. 

The general practice of the m^eru timas has been to observe 
that the comgiencement ^of hostilities is* usually j:o be preceded 
by a formal defilaration, or a maiiifesho issued hj the belligerent 
state to the neutml states. TheQs had been several instances of 
such observance in recent times. Thus the Franco-Prussian Wat 

1870 was preceded by a formal declaration^ handed by^on%. 
Beneditte to Count Bismarkf .Similarly the Russo-Turkish 
War of 1877 was annou^cc^ by a formal despatch sent to the 
Turkish Charge d’affaiies in St. Petersberg. relations 
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^ ezistihg betwien France and China in 1884 and 1885 were 
substantially those of war and were preceded by a manifeg^ 
frqp Fmnce to the neutr&ls^ whereby she claimed full belligerent 
rights against them wi};h regard to blockade and contraband. 
The Russo- Japapese War of 1903, though not preceded by a 
formal declaration, commenced when the Japanese c Consul 
received his pass port and returned home from St. Petersberg. 
Also in the two recent European wars — in the war that broke oqt 
at the Balkan Peninsula in 1910, hostilities sprang up after a 
formal ultimatum followed b;j a formal declaration ; and in the 
present war which began in 1914, the English Foreign Secretary, 
Earl Grey, communicated through Sir Edmund Goschen, Am- 
bassador at Berlin, a formal ultimatum to the German Govern- 
ment and followed it by a formal declaration of war. The same 
view ^as formulated by^the Hague Peace Conference of 1907, 
where it was laid down for the guidance of the civilised nations 
that hostilities between two Powers must not commence without 
a previous and unequivocal warning, which should take the form, 
either of a declaration of war, giving reasons therefor, or of an 
ultimatum with a Vionditional declaration of war (Cf . Art. I). It 
is after a due and proper observance of such a condition that a 
state of war ie now generally brought about and the doctrine 
represents the prevailing tendency of the modern civilized 
world. 

English JUaw recognises a state of war and a statq 
of peace, but no intermediate ptate ( per Lord Davey in 
JansoTi^ V. JDriefontein Consolidated Mines Ld,, 1902, A.C. at 
p. 493 ). War and, imminence of w-^ar are always to be 
discriminated. JThe actual existence, and not^ the mere 
imminence of war, is necessary to tring about the result 
consequent upon^a state of w^ prevailing. It appears, there* 
fore, that however critical may be the condition of affairs, and 
h^wWer infminent the war may be, if and so long as the 
Government . of the state ^abstaini| from declaring, *or 
makii^ w^, or accepting a hostile challenge, there is peace*^ 

I witb^a^l its attendant cireumstanct^ for its pubjects. 
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But the question arises whether courts are bound to take 
4^il||^cial notice of the existence iof war^ or it is ]ike a fact that 
is required to be proved by evidence lik^all other facts in issne. 
Where the war is made by a formal declai^tion^ ^the publication 
thereof is a conclusive proof of the existence of war conditions ; 
but the American view seems to be that the courts shall presume 
a condition of peace and a continuation of treaties^ until and 
unless the Government officials declare to the contrary. In 
British India the law is laid down in Section 57, el.(ll) of the 
Indian Evidence Act (No. I of 1872), where it is declared that 
Courts shall take judicial notice of the commencement^ conti* 
nuance and termination of hostilities between the British Crown 
and any other State or body of persons. It has been seen from 
experience that it belono^s to the Government of the countiy 
(Executive) to determine in what relation of peace or war ahy 
other country stands towards it. In every country it is for the 
^ Supreme Government — whatever that may be in each jmrticular 
case — to determine the policy of the community with regard 
to war and peace. It is not for private individuals, nor for courts 
of justice, to pronounce upon the foreign relatfcns of sovereigns 
or their countries, to measure their own i^^sponsibility arising 
out of civil contracts, or to measure their ow«i ^ responsibility 
by a standard of public policy which they set up for themsSlves. 
It would thus be unsafe for courts of justice to t^ke them up 
vjithout the authority of the Executive and to decide upon those 
relations. But when the Crpwn has decided upon the relations 
of peace and war in which aiyr cou|^try stands to the B^tish, 
there is an end of the questicyi ; and i;i the absence of any 
express promulgation of the will of the ScfVereign»in this respect, 
it may be collected from other acts of the state (/aasoa t;. 
Brief ontein Consolidated Mi^s Ld.^ 1902, A. C* 497; 

Blackburn v. Thompson^ 1812, 15 East. 89.) Thus it is for tte 
Crown, and not for the courts, to determine when a stkte of wax 

It must not also be supposed that war is an ^ille^lity V^nd 
although it terif mates, n# a matter of course friendly* idiMm 
between the belligerent states, as also between their oitizei^ 
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yet ^ere remain for both some duties and obligations which it 
has been the distiuol} province of ^ International Law to obs^iK‘' 
apd enforce* We are in* this essay concerned primarily with this 
aspect of the questioiv ^ 

The existence of war between Great Britain and any other 
state is a matter of public knowledge and need not be j?roved by 
express evidence (per Buller J. in Lord George Gordonh Case, 
1787 ; 22 Howeirs State Trials at p. 230; also per Campbell, 
C. J. in Alciiions v. Nigreic 4 E and B, 218; Poster's Dis- 
course of High Treason atp.,219). 

Writers on International Law have unanimously declared 
‘that the immediate and necessary consequence of a declaration 
of war is to interdict all intercourse or dealing between the 
subjects of the belligerent states. The doctrine is founded on 
the principle that a declaration of war puts not only the adverse 
governments, in their political capacity at war, but renders all 
the subjects of the one the enemies of the subjects of the other. 
The same rule has also obtained in English Common Law from 
a very remote period. The same doctrine of non-intercourse 
was incidentally^ but elaborately discussed in the East India 
Company v. Sands (10 How. St. Tls. -371) and it was conceded 
there that all contracts and dealings with the enemy after the 
declwation of war \Vere unlawful. Likewise in the case of the 
Neptun&, 0 Jioh^^Adm, Rep. 405, Sir William Scott observed: 
^Ttl^well known that a declaration of hostilities naturally carries 
with it an interdiction of all commercial intercourse; it leaves 
the belligerent countries ki a state that is inconsistent with the 
relations of commerce. Also .that .^reat authority Nelson, J., 
observes that pn a state' of war supervening — ^the people of^ the 
two countries mmediatelyleecome the enemies of each other, all 
intercourse, commercial or otherwise, unlawful.' T/ie Prtjre 
Cafes, 1862, 2 Black, 635). It made no difference if the goods 
ware ,purc6ased l^fore the war ( The St. Phillip cited in 
foth pi Bell So strictly was the rHe interpreted 

that ^ ^ere an Englishman attempted to remove from 
tly^ enemier country his property acquired before the war the 
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property was confiscated (7X<? Juffrouw Louua Margilretha^ 
•inj^ob. Adm. Rep., 203, cited by Sir W. Scott ; also Sir William^s 
observations in ihe Odin 1 Rob ArHn. Repjk, and 
Cosmopolite, 4 Rob, Adm. Ren., 8). 


Chapter 111 

Definifion of Aliens — Who are Alien enemies and Alien 
friends — Tests of Enemy character — Person and property of 
Enemies — Historical grounds — Present restricted position of 
resident Alien enemies. 

First, who is an Alien ? — An alien is a person who is not a 
British ^subject, either natural-born or naturalized. He is a 
person who owes no allegiance to the British Crown, butyls •tlie 
subject of some other sovereiofn. A person who was originally 
a natural-born British subject may, under the Naturalisation 
Act and other rules of law, become naturalized in a foreign state 
and thereby divest himself of his status as a British subject 
and become an alien. An alien may be eiflier a friend or an 
enemy. If he is the native-born subject of a state at war with 
England, he is an ^ ^ alien enemy ^ {Calvisds^ostse, 1608,7 
Coke Rep. 1.) Subsequently the term was*applied not ^ly to 
alien subject by birth, but also by naturalisaMon. •The term 
►afterwards got a further extension of meaning and included for 
the purpose of trade and commerce, a person residing or trading 
in a hostile country, even •though not a natural-l)orn or 
naturalized subject of thifb stat% An * alien friend ’ is a person 
who is notp an alien ^nemy, that is, V person whose sovereign 
or state is at peace with the British Crown. The distioetion 
between an alien enemy and; an alien friend is found for the 
first time in Cokers Institutes 129(rt) and 129(4).. In Bracton’s 
t\me this distinction did not probably exist ; for Jk his^time^ it 
seems an aKen, whetlNsr fricftni or enemy was alike outside the 
ambit of the King’s^cdurt, and had no strict rig^tXto tho 
proteetion ol civil remedies/’ But in Coke’s l^nfh Cotiteerfie 



JO EFFECTS OF WAR ON CONTRACTS 

» with%ommunication nfid intercourse abroad, and Cok^ 

had Itp find out a loop-hole to n^et the growing needs of (h# 
society. For this purpose he drew a distinction between an 
alien, who is the subject of one that is an, enemy to the king 
and one that is [n league with the Crown and invented the terms 
^ local and temporary allegiance ^ in contradiction to ‘ naiural and 
permanent allegiance.' The term local allegiance was first 
applied by him to the allegiance of an alien, who, because he i,s 
as the British Dominions, owes temporary allegiance to 

the Crown. Then he proceeded to define an alien as a person 
who does not owe any sort of allegiance to the Crovvn^ whether 
permanent or temporary, and thereby restricted the term to alien 
fiiemy. Coke then proceeds to lay down the law thus : — 
f An alien enemy cannot maintain any real or personal action as 
long both nations are ''.t war, but an alien, that is in league, 
naay maintain personal action, for such an alien may trade 
%nd traffic, buy and sell, and therefore of necessity he must 
l:^l.ve personal action. ’ 

The following passage from Halsbury's Laws of England 
yj^ry lucidly explains and defines the present position of aliens. 

The law as to Brtish Nationality and the Status of Aliens 

' * i * 

consolidated and amended by the British Nationality and 
Status jf Aliens Act 1914 (4 and 5 Geo. o, C. 17) which came 
into operations on tho lOtb January, 1915- Au ^ Alien 'is a 
pnrsoy^ who is no£ a British subject, and a ^ British subject ' is 
ji^isph who is a natural-born British ^subject, namely: (a) Any 
por^ born within His Majesty's dominions and allegiance : (4) 
nny persomborn out of His Majesty's' dominions, whose father 
nmis a British subject at the time of the person’s^ birth n^d 
pither was within His Majesty's allegiappe, or was a 

Person to whom' a certificate of naturalisation had been 
gnu&ted ; apd (c) any person on board' a British ship, 
vhe&er in^^onj^n territorial waters or not (ISid S. 1 (i).). 
Tlpere&H^ a born before the lijt January, 1915 in a 

Isreign/ siate^ of a naturalised Biitish subject does not 
status of a British subject (Ss v, 
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street Police Station Superintendent^ 1915, 2 B. K., 716 191S ; 

't. L. R., 634), The child® of a British sul^ect whether that 
child was born before or after the 17tlT August^ 1914, is deeipl^ 
to be born within his^Ma^esty’s allegiance, i¥ born in a place 
where, by treaty, capitulation, grant, usage, siwBferance, or other 
lawful *means His Majesty exercises jurisdiction over British 
subjects. A person born on board a foreign ship is not deemed a 
British subject by reason only that the ship was in British terri- 
torial waters at the time of his birth. (Cf. the British Nationality 
and Status of iVliens Act, 19140 4 and 5 Geo. 5 C. 17 S* 1(2).) 
Also by the German Imperial and State Nationality Law of 
1913, S. 13 a '^former German ’’ can now* recover full Germ&n 
nationality without even going back to Germany at all, and 
therefore the British courts regard as an alien a natural-born 
German resident in England, who his not become naturalized 
and who has been absent for 10 years ?rom his country {Ex pari t 
Wvhe)\ 1915, 31 T. L. R. 602), or who has not obtained a formal 
diseliarge from German nationality {lie:\ v. Vine Street Police 
Station Sif/jerintendent, 1915, 32 T. L. R., 3). In both those 
cases the alien enemies were also regarded *as prisoners of war 
and could not therefore take advantage <)f the Habeas Corpus 
under the law of England. {Cf, Art : Alien ; HaJ^nry’s Laws of 
England, supplementary volume for 1916).* 

It is interesting to note that Regulatiojj^ Vere •passed in 
England on 19th January, 1916, known as the British Nhition- 
ality and Status of . Aliens® Regulations (India) of 1916, which 
have been reissued in this cauntrjaljy Notification Nq. 507C, 
dated the 11th February,^ 9 16,®aiid as the title shoivs, concerns 
natumlisatwn of persoys in British IntJia. • ^ 

Whether a person is an alien 6r not is to be determined by 
English Law {In re 1 Moo. P. C. 460). 

Next who is an Alien enemy ? The piuctice in earl;^ daye 
\^s to Consider every subject of the ehemy^ cotiilti^ as ^ natural 
enemy. Bu9 this idea*has nb\a undergone a gi4at modification. 
According lo the British and- American practice a o^^micited 
ifesidentbf conn try ^kes his nationality f rom place^^ liii 
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^reeidei^jce even lithout naturalisation. The primary definition of 
an ^ alien enemy ^ is that which is ^i veil in Calvin^ case ( 1 608|^ 
7 Cok. Rep. I.) It was asbfollows: ^'an alien enemy is a natural- 
born subject of the state which is at war with Great Britain.^^ 
Also an alien ene'my is one^ whose sovereign or state is at war 
with his Majesty the King {Sparenburgh v. Bannatgne, LB&P, 
163, and Aliens Restriction (Consolidation) Order, Art. 31). In 
fact, this definition has been embodied in the Trading with th^ 
Enemy Proclamation No. 2 of 9th September, 1914. But this 
de^fimtion is only for the purpose of the Order in Council and is 
different from that which applies in the case of commercial 
ti*{bnsactions as will be noticed later on. 

The personal status of aliens, for example — their liability to 
expulsion and registration — is determined by whether or not 
they^ come 'Within the aboye definition of alien enemy, f6r. their 
personal status follows fi*om their nationality or permanent 
allegiance. 

It does not follow, however, that all persons who by nation- 
ality or permanent allegiance are the subjects of an enemy 
sovereign or states, are necessarily or for all purposes to be 
regarded and treated as alien enemies (Cf. Trading with Enemy 
Proclamation, No^. 2, 9th September, 1914). The civil status 
of aliejt^and other p(jrsons, for example, their rights and dis- 
abilities in r^s^nect of litigation, contracts, torts, trade and 
property, depends, In great measure, upon whether or not they 
are clothed with the enemy character. 

On this question. Dr. Hall, in his well-known treatise on 

International Law, 6th Edition, p. 491(;observes as follows; ^A 

• .. *. • « 
foreigner living and. established within the territory of a state is 

to a large extent under its^ control ; he cannot be made to serve 

it personally in wi».r, but he contributes by way of payment of 

ordinary taxes to its support aud his property is liable like that 

of siAjects tf) such extraordinary subsidies as the prosecution of 

a war mky demand. ^ His property^ bein^ thus ai^, element of 

strength to the state, it may reasonably be treated as hostile by 

an enj^y. ^cXlonversely, when the foreigofr lives jn a neutral 
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country he is so far subject to its sovereignty that it can restrain 
aj^^from taking advantage of tts territory to do aete of hostility 
against the enemy of his state^ and it Us responsible for his a^ts 
if he does them. For the purposes of th€w war, ^therefore, he is 
in reality a subject of tSe neutral state., A subject of a neutral 
state reiiding or trading in the enemy territoiy is an alien 
enemy. (^Albrecht v. SussmaUy 1813, 2 Ves & B, o28). Also a 
British subject who adheres to the king’s enemies by residing or 
trading in a hostile state is an alien enemy ( Willuon v. Patleson^ 
1817, 7 Taunt, 439). So also ^ British subject, even thougl 
domiciled in British territory, may acquire enemy character by 
being a shareholder in or a mortgagee of, an enemy ship anfl 
may thus sufPer loss, through the capture of such vessel as prize 
of war by a British cruiser {The Marie 1914, 

13 T. L.’R., 469). \ * * 

The following is what the learned writer in Halsburj’s 
^ Laws of England says on the definition and status of an alien 
enemy : 'The test of enemy status is not nationality but the 
place of carrying on business {Porter v, Freundenberg, 1915, 

1 K. B., 851. ; Kreglwger v. Samuel {S) i\ Roshf/eld, Be Meriem 
PatenUy 1915, 1 K. B. 857 C.A.; lie Suiheiland {Mary Ducheee) 
Bechojf David Co,y v, Bnbna 1915, 31 T. i. ^R., 248.) A 
subject of enemy state residing either in ah allied stated? in a 
neutral state carryjng on business in partnejsfifp with the 
i|ubjects of allied state in the capital of that state is held an 
alien enemy. {Re,c v, Kiij^eVy 1915, 2. K. B. 321, C. C. A). 
A British subject carrying on bjisinesa in the enemy ccaintry 
treated as an alien enemy. ^ The occupation by an invader of the 
territory maj^make the invaded and ncAipied tcgritoiy enemy 
territory, and ig such circumstances, a*8ubject of a friendly state, 
the territory of which is in hostile occupation, cannot commuhi* 
cate from the territory with his business agent in the invaded 
territoiy as to his business there, although at outbreak of imr h# 
was trading in both isoun tries {MiUni v. Mumfard 1915, 

2 K. B. 27 ; compare |lse Saci^fJ Anonyme Beige dee Jlfinee 
jyjljustrel (E(ortugal)at^. Anglo^Belgimv Agency 
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2 Ch. 409 C. A,, in which it has been held that a company 
incorporated under the laws of B4l^ium (an allied state) withfftib 
rfe^istered office at Antwerp, but the business of which had, after 
the outbreak of the European war, been, removed to, and carried 
bh wholly in, London, was not an enemy company inasmuch 
as feelgium w^s not an enemy state, although the greater part 
of it was in hostil.e occupation.) 

, Fi*om the foregoing passages from Halsbury on the defini- 
tions of ' alien ^ and ^ alien enemy ’ it is seen that momentous 
Changes have been brouglit about in the status and privileges 
hitherto enjoyed by foreigners on the English soil. The change 
in the definition of a British-born subject is important as it 
Considerably alters the position of all European British-born 
Subject in British India covered by the term as defined in the 
Code of Criminal Procedure of 1898 (Act V of 1899), Sec. 4(i) 
1 & ii. No alien enemy in British India is allowed to sue in 
the courts of British India, whether he resides in Britisli India 
or In a foreign country, unless his residence in British India is 
with the permission of the Governor-General in Council, in 
which case only he can sue as if he were a subject of Ilis 
Majesty {Cf, Sec. 83 of the Code of Civil Procedure Act V., 
of lgi»8.) 


Authorities ou International Law have differed in opinion as 
to how far tl*^^ domicil, which will dettu’mine the question 
whether an individual is to be regarded as an enem}^ differs from 
di'vil domicil in its essential elem'ents (Cf. Dicey’s Conflict of 
Laws, 2nd ed., p. 240.) ^ The ^ main^ difference appears to be 
that whilst an .individtyil’s civif domicil is determined by ascer- 
tainibg the t^ountiy which he regards as his ^ Hbme his war 
domicil is determined by ascertaining whether he^ intends during 


the War to adhere to the klng^s enemies, and to benefit the 
en^my by Residing or carrying on business in territory belonging 
to, or4n the occnpi^tion of the enemy (Cf. Miisui v, Mumjhrd. 
1^15, 2 K. B. 27 ; U. S. v. Btce" 4 W^ieat 240).*^ 

tiOrd^Lindley has expressed a4 opinion in the House of Lords 
^^aihe qitestion of the acquisition of a civil ^status through 
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^raDiisuiQg a place of business in a state as follows : when eon^ 
lii^itj^ring questions arising wi#h an alien enetny^ it is not th^ 
nationality of a person^ but his place o^ business during that 
is important. An Englishman, carrying on business in an enemy^S 
country, is treated as an alien enemy in considering the validity 
or invalidity of liis commercial contracts {McConnell v. Hector, 
1802, 8 B. & P., 118). Again the subject of a state at war 
\aith this country, but who is carrying on business here or in a 
foreign neutral country, is not treated as an alien enemy ; the 
validity of his contracts does not al^pend upon his nationality, 
nor even upon what is his real domicil, but on the place qf 
business in which he carries on his business or businesses (JFelte 
v. WilliamH, 1608, 1 Salk, 16). As observed by Sir William 
Scott, the Great Prize Court authority, in the Yonge Kf^mma 
(1801, 5 Ch. Rob. 302). A man may liave mercantile concerns 
in two countries, or if he acts as a merchant in both, he must be 
liable to be considered as a subject of both with regard to the 
transactions originating respectively in those countries. That he 
has no fixed counting-liouse in the enemy country will not be 
decisive ” (cpioted by Lord Lindley in his judgment in Jan^on 
Brief oiiteui Consolidated Mines, Ld,, 1902^ A. C. at page 505 j 
compare also the Porilaiidy 1800, 3 Ch. Rob. 41).* 

The meaning of the term alien enemy wh*en used in re^^ence 
to civil riglits and liabilities was considered ir^cfWie detail 
liae Court of Appeal in the recent case of Porter v. Freunde^erg, 
1915, 31. T. L. R., 163, Litfd Reading, C. J., who dqlivexq4 
the judgment of the case, cited tfie passage from •Lo|^ 
Lindley’s speccli in * case and proceeded in 

following strqjn : Lord Lindley’s statement w^not in^4^ 

to be, and is n(^, exhaustive. His Lordship, fjr the purpofop 
of the a])peal then before the ^llouse of Lords, was cpnqidna^ 
iqg the character of a trading corjx>ration, apd did pot pliPiKSt 
^ (|eal with persons resi(]mg> but not carrying on buisinef^p 
fnemy territorja Such a^perscfti •is equally treated as an fUapi 
an^y provided he is voluntarily resident there, having 
^ live qnder the protectinu of tbeenenqy state. For dm 
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of determining civil rights a British subject of a neutral state, 
who is voluntarily resident or who is carrying on businesHi* 
hol^tile territorj", is to be regarded and treated as an alien enemy 
and is in the same position as a subject-of a hostile nationality 
resident in hJJstiie territory/^ 

From the middle of the seventeenth century the laws of 
war have been continuously softened with the growth of human- 
ity,. Napoleonic wars, long peace, general softening of 
manners and the mutual amenities of commerce, have all 
exercised their influence in bringing about radical changes in 
the ideas as to the position and property of enemies. Accord- 
ingly the original ‘rightlessness of all aliens’, as proclaimed 
Littleton, gradually gave way to ^ rightless ness of enemies ’ only. 
So by the eighteenth century a sort of temperamentum was intro- 
duced in the dealings between the warring countries. It became 
customary, in the declaration of war itself for the Sovereign to 
promise formal and ample protection to alien enemies being in 
the realm and demeaning themselves peaceably. To deny them 
rights after such a promise would have been contrary to good 
faith. Consequently Sir M. Poster observes that in such case 
they enjoy full protection for their persons and property in a 
manner like the native subject. His object was to estimate 
their liability to be tried for treason, and he grounds that on the 
correlative protorAion they enjoy. So if they are given an indivi- 
dual dicense or safe-conduct, they enjoy civil rights within the 
terms of the instrument (Cf. Sir M. Foster’s Discourse of High 
Treason). But it does noc follow that in the absence of such a 
guarantee of full roykl protection, aiid of any individual licence 
Implying theosdme, they are in anything like the same privileged 
position. If tt^y are merely permitted to remain, all that the 
Sovereign can certainly be said^to guarantee to them is personal 
•afet^. The Crown guarantees neither their possessions nor their 
Itmay^andit generally did, confiscate the forme**. 
And no i)ght^#f action was"* ever* or is now allowed on the 
latter ev^ by a Petition of Right. Tb«s is the position which 
^e alien Enemies appear to have been alloufed by tolerance 
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to bolcf in the present war. By no clause of^he l)e^Iarar 
of War has the king taken them into his formal protection. 
By no proclamation has His Majesty e^cpressly or tacitly ddne 
more than to permit their presence subject to ararious arbitrary 
regulations. This cannfit be considered as a gelheral licence to 
live on tfie footing of Englishmen and it certainly does not 
amount to an individual licence. The utmost thalf can be said 
i| that it is equivalent to a revocable licence to remain at the 
alien^s own risk (except as regards his personal safety) and per- 
haps to carry on a strictly limited commerce. But during the pre- 
sent war even that amount of privilege has not been granted to the 
alien enemies trading in India. It is true that the Alien^ 
Restriction Rules (21 (c)) refer to the enemy aliens doing business ; 
and an agreement has been founded on this expression, in favour 
of theor^ that a tacn't licence has been granted to alien ^eiqies 
to enter into valid contracts. But it is perfectly possible to 
transact business witliout having power to contract. Minors 
do . so, not to speak of bankrupts. A licence must be clear and 
specific. A casual expression in a hurriedly drafted set of rules 
will not establish it {Thurn Sf Taiis {P) v. 1915, 31, 

T. L. R., 24). 

The old proclamations of war have now* become useless and 
dangerous amid the inoSern conditions of iutei;mii\^ing poppjations 
and diverse commercial interests. The Crown reseyjes full liberty 
Jo act, and does not limit its rights by any qiirtMfieations in the 
declarations of war as before. According!}^ the present pfactice 
is simply to tolerate the presence of enemies without leading them 
to expect any legal status.^ They may be called upon to obtaip 
certificates or to register themselves, buj, that is not to be intetr- 
preted as giving them* licence. Where an alfen enemy wljb 
domiciled in the United King^p and had registered ter place of 
abode in compliance with an *Act, it was held that it did not 
amount to a licence to reside there {Alciatar v. ISM, 8 

^Ca*mp. 244). ^In this cdbnectign one cannot*Eail td 
issue of the Times of 2()th^January 1914 whqj^egikration 
considered as licence. An the present occasion the ^Jgmergeney’ 
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legi^iiot) poised for nn extraordinary state of things has armed 
iht Government with express statutory power to deal 
aliens. The Government has also availed itself of that 
poweC’ to restrict their movements by penal sanctions. But 
the Crown ha# issued no word which^ would necessarily lead 
an alien enemy to believe that he is taken under the aegis of the 
state in as full a manner as any natural-born British subject is. 
The expression ^^enemy/' says Finlayson Trotter in the Prjj- 
clamation relating to Trading with the Enemy, No. i of 9th 
September 1914, ‘'means any person or body of persons of what- 
ever nationality resident or carrying on business in the enemy 
pountry. In the case of incorporated bodies, enemy character 
attaches only to those incorporated in an enemy country.'^ 

The usual tests of enemy character ares (1) Nationality or 
Politipal Status, (i^) Domicile, (3) Establishment of* a house 
of trade in the enemy country, (4) Joining the forces of the 
enemy, (5) Traffic or trade with the enemy. 

(1) Nationality or Political Staim : There are four modes 
by which nationality or political status arises, (a) By birth. 
By the laws of both England and America, nationality or 
political status 6f a person is primarily determined by the 
place or locality of hjs birth. Thus a person who (whatever may 
be the nationality of the father) is born within the British 
Dominions becomes a natural-born British subject by reason 
of his birth. But there are important exceptions to the rule 
both at Common law and at Statute law. They are: (1) A persoL 
who (his father being an alien enemy) is born in a part of 
British Dominions, whicl^ at the time of that person’s birth 
was in hostile occupation, is an^alien ^?nemy {Calvings case 1608 
7 Co. Bep. (2) Any person whose father (baing an alien) 
is at the time of that personas birth an Ambassador or other 
Diplomatic Agent accredited to^e British Crown by the Sover- 
eign of a foreign state is an alien, although born within the 
British Dc^minions^ (i) By descent. By the laws of Germany 
HoTd Austna the test of poIitic%I status 1 is to bee found in the 
nationality of the parents. This priiici|}le is recognised also by 
the Engl^ih^ law. Thus a person whose father or patema} 
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gmnd^-father is born within the British Dominions (although 
■notaliimself born within the British Dominions) is a uatoral- 
born British subject, provided the fatfier is at the time of^sueh 
personas birth, a natural-Jborn British sublet, apd not in adtusi 
service of any foreign Prince or State in enmity with the British 
Crown. *By the law of France also the test is the nationality 
of the parents, subject to a right of the child born in France of 
foreign parents to elect French nationality within a year of his 
attaining majority, (c) By marriage. The nationality of a i^arried 
woman is changed to that of her hasbaud whatever her original 
nationality may be. Thus in Jnu De Wahl v. Bfawne 
(1856, 1 Hurls. & W. 178) it has been held that an Englislf 
wife of an alien is an alien enemy. Even when living 
separately from her husband in England she could not, 
under the old disabilities attaching* to married wom^, 
sue as a feme sole on a contract made by lier, although such 
husband being an alien could not be conjoined with her in the 
action. But the status of a married woman has changed since 
then. Now a woman married to an alien can make a declaration 
that she desires to retain her British nationaITty and thereupon 
she will be deemed to remain a British subject (Cf. The British 
Nationality and Status of Aliens Act, 1914: 4&i5^o. 5., C. 15. 
Sec. 10, which come into operation on 1st January 19l5)’^ro- 
vided she has also ccynplied with the requirements hi registration 
3 tc, {Princess of Thiirn and Taxis v. Moffiti 1915, 31 T.D?R., 
!^4. {d) By naturalisation. Naturalisation implies cliange of one 
political status and the adoptiem of another. Natm*|ilii^tion 
effects a complete adoption hi Bri^sh nationality. It involves two 
questions : (1^ How far will it be recogniSed by the parent state 
as exempting the person naturalized from the consequences of 
his earlier allegiance, or in othej words, how far will the right 
of expatriation be recognised ? This right was denied by the 
Pommon law, but was afterwards recognkedjby the Natiyral!ea:i 
tien Act of 1820. The aright ef ^expatriation has come to ilt 
universally recognised mx inherent right of ajl people .ayd has 
bean adopted % all the civilised oountiies on acoqpilt pf tbe 
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rapidly changing conditions of modern life and the exigencies 
of modern trade and commerce ;1[1) Under what conditions wilf 
it he granted by the state to which the alien seeks to affiliate 
himself ? These /jonditions vary in difEei^nt countries, but resi- 
dence in the coifntry for a certain period of time and a declara- 
tion of his intention to become naturalized before some ad- 
ministrative authorities seem essential in all civilized communi- 

f 

ties. No disabilities any longer attach to a person who has becfh 
naturalized, although naturalisation does not involve necessarily 
renunciation of such former naturality. 

(2) Domicile — Domicile is another factor which serves to 
determine the enemy character of a person or body of persons. 
When a man gets into the country of the enem}^ and settles there 
for ap indefinite period of time with the intention o^’ return- 
ing to his native country on the happening ''‘f some parti- 
cular event which may or may not happen, he is said to acquire 
a domicile in that country {O^Mcaley v. WiUon and another 
Nisi Prius, 1 Camp., 481). When he has acquired such a domi- 
cile, disposition of his immovable property in the country, in 
the event of his *Aeath, will be governed by the law of the 
country of his adopted domicile. As to bow domicile is a 
factor in the‘ determination of the enemy character the follow- 
ing passage from *Twiss’ Law of Nations, Vol III, p. 299 
will spe&k for^self. ^^Under this system of public law, domi- 
cile ^be.s Become the criterion of national character for purposed 
of war, and accordingly all natural-born subjects of a belligerent 
power who may have abandoned their native country and have 
acquired a domicile ^^in a neutral Country before hostilities 
have commenofd, will have effectually clothed themselves with 
the chaiucter o| neutral Subjects, precisely as tevery natural- 
bom subject of a neutral power ^^ill have clothed himself with 
tbe^ character of an enemy subject by a long-eontinued resi- 
dence -isouiSled witH the intention of remaining in the enen^yV 
territory.’^ Personal domicile ♦of domicile of origin is held to 
be independent of trade. That dofcieile has nothing to do 
with trad^ further apparent from a^^ judgmfent of Justice 
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Story in the Study for the Propagati* n of the Gospel v. wXeeler^ 
"IW^, 8 Gr., 132. It is not?’’ observes Story, J., ''the private 
character or conduct of au individual which gives him ihe 
hostile or neutral cjja racier. He may hav^ retired from 
business devoted to more spiritual affairs, or engaged in works 
of chanty, religion, and humanity, and yet his domicile will 
prevail over the innocence and purity of life.” Sir W. Scott 
Speaks of " that chamcter which mere personal residence will 
give him” as distinct from the character stamped on an indi- 
vidual by the vocation of his timde. Domicile is loosely called 
residence in this sense. Thompson (Cf. Laws of War, 1854, at 
p. 27) appears to be the first authority who formally identified 
domicile with trade. 

For the purpose of commercial relations and in re^rd to 
the prohibition of intercourse with Inemies, question is not 
of civil domicile but of what is called " commercial domicile.” 
Long-continued residence is not necessary for that purpose. The 
test is residence in the country, whether recent or of long 
duration with the intention of continuing to trade there 
(Cf. Dicey’s Conflict of Laws, 2nd. ed. p! 737). Thus an 
Englishman who continues to reside and trade in Germany 
or Austria during .the war of 1914 is ani^* alien enemy, 
as is a Dutchmen or an American adling in the *same 
manner {M^Comiel v. Hector, 1802, 3 IM). But 

•a German or an Austrian, remaining in England and ^living 
made England his liome, would, in regard to all bis contracts, 
property, commercial relation twith #lhers, within the fritish 
dominions has the same rights as an Englishman and is entitled 
not to be keated as jin enemy provided he» 4oes no hostile 
act ; also a frennan or an Austrito residing and trading in 
Holland, Sweden, or Americi, may claim the rights of a 
neutral trader. The recital in the Proclamation of Qth^Septepiber 
lgl4 that " it is contrary to law for any^ person^ resist, ^ 
carrying on bifsiness or bmng ittonr dominions to trade or have any 
commercial or financial ftansaetions with .any person festdent or 
carrying on business i% the German Empire or Amt^is^Humgary 
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mr permimon^* h9s been donhted tis to the law it hyi 
down. It is considered to be much too restrictive, as it woifW 
preoIu4e an Englishman in England from trading with an 
A^iericau in An^rica, if the latter also ^carried on business in 
Germanj or Austria. 

^ The national character of a merchant^ says Halfeck, ^is 
det^mined by his commercial domicial, and not by the country 
to which his allegiance is due, either by his birth or subsequent 
naturalisation or adoption. He is regarded as a political 
manber of the nation into which, by bis residence and busi- 
ness, he is ineorported, and as a subject of the Government 
w£ieh protects him in his pursuits, and to the support of which 
he contributes by his property and industry. This rule of 
decision is adopted both in Prize Courts and in Courts of Com- 
nwn* Law and is applied in a belligerent country to its own 
subjects, (Cf. Halleek’s International Law, 4th ed., Vol I p. 444). 

^ A commercial domiciP says Dicey, ^ is such a residence in 
country for the purpose of trading there as makes a person’s 
trade or business contribute to or form part of the resources 
of auch country, anS renders it, therefore, reasonable that his 
hostile, friendly or neutral character should be determined by 
refemee to thfe /jlfaracter of such country’., 

^Agam the subjects of a state at war with this country, but 

who is carrying (jp^usiness here is not treated as an alien 

enemy.^Tlie validity of his contracts does not depend on his na- 
tionality not even on what is his real* domicil, but on the place 
or places in which he carries on business or businesses' 

V* William 1 Ld. Rayd 282 ; Us/^rich& v. Noble\ 13 East, 322 ; 
Kensington V. 8 * East, 273); cf. Dicey’s /Conflict of 

Laws, 2nd Ed. p. ^42.) 

In British India a man acquirer a new domicile by taking 
up ffacedvhabitation in a country which is not that of his 
dcjnicil^ of ^origin (cf. sec. 10 of the Indian Succession Ac^ 
X of 1865). In the Etplanaiiolh theieto it is ^said that a 
inan is not to be eonsideted as having fk.I^n up his fixed habita- 
tion in huffish India, merely by reason 1)f bis rdsidins: theie 
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in Her Majesty’s Civil and Military Service^ or m tne exercise 
of %ny profession or calling. A^ farther extension of the principle 
has been made in Section of the aftresaid Act to the effect 
that domicile is not accj^iired by residence in fhis country as a 
representative of a Foreign Government or as* a part of his 
family. •It is interesting to note how statutory domicile is 
acquired in British India. Section 11 of the Act provides 
far it. It runs thus : ‘ Any person may acquire a domicile in 
British India by making and depositing in some place in 
British India (to be fixed by the {jocal Government) a declara* 
tion in writing under his hand of his desire to acquire such 
domicile, provided that be shall have been residents in British 
India for one year immediately preceding the time of his 
making such declaration.’ 

The principle involved in the foregoing observations is thaft a 
person, whether by nationality, an ally or neutral, who remains and 
trades in the enemy’s country after the commencement of war, 
adheres to the enemy and supports him by trading and paying 
taxes (The Indian Chief, 1801, 3 Ch. Rob., 12); his ships on 
the sea are liable to seizure, no intercourse iflay be held with 
him, and he is precluded from suing in ,the national courts. 
But British subjects ^are not liable to furthea penalties unless 
they take part in hostilities against their own Sohntry 
{O'* Mealy V. Wilffon^y 1808, 1 Camp., 428 ; M^CoMell Hector^ 
d802, 3 B & P., 113). It is to be noted, liowever, that if the 
residence in the hostile Qpuntry is for the purj^ose of carry- 
ing on business licensed by th^Ciow^, it does not create an 
enemy character {lij'par'Se Baglehole, 1812, 18, Ves* 526). 
On the othgr hand, a^person, whether^a British^ subject, or an 
ally or a neutrgtl, who remains or traides in a neutral country^ 
has all the rights which a am}uraI-born subject of the neutral 
country possesses, and such a British subject may even trade 
with the enemy to the same extent as neut|jpils may^do (JBell 
Reid, 1813, i E & S J26 ; Mprray v The Charming Be^ 
1804, 2 Cr. at p. 12^. • And in the same way a natural^born 
subject of ad enemy • country while domiciled ifi\ netitral 
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counfry is fi*eed from the restrictions attaching to alien enemies 
and further if he is and remains domiciled in the Unj^^d^ 
Kingdom or any of its dominions, he is entitled to full rights 
of intercourse with British subjects or to sue in British Courts, 
but is prohibited from holding intercourse with his own com- 
patriots {Jannon v Brief ontein Comolidated Mines Ld.y 1902, 
A. C, 4i64). That position has been doubted, but it appears 
to be based upon an implied licence to remain or trade. Jt 
would be difficult to hold that, after being registered and allowed 
to remain, an alien could pot even earn his living. In the 
Crimean war, however, a Russian resident in England, who did 
iiot deny a plea that he was there without the licence of the 
Queen, was not allowed to sue in an English Court, but if he 
had alleged such licence and had proved an implied licence, it 
seems it would have served his purpose {Alcinotts v. NigreUy 
^854, 4 E. & B., 217). 

It has been said that unlike civil domicile, commercial domicile 
is a mere temporary character, and may be abandoned and 
avoided. Thus at the will of the party concerned if a British 
subject, ally or neutral, whose domicile at the commencement 
of the war was of ap enemy character, takes active steps to 
remove himself and his business to a friendly or neutral country, 
he wdl put an end to his enemy character {Antoine v, Morshead 
1816, 6 Taulic.^^9; Willison v. Patteson, IS17, 7 Taunt. 449 ; 
the Firginiay 1798, 1 Ch. Rob. 15; the GerasunOy 1857, 11 Moo 
P, C. 88). But it sterns that if a natural-born enemy domiciled 
in the enemy-country charges his domicile after the coirmence- 
ment of the war, he will b^ ver^ readily presumed to have 
re-acquired the purpose of trade a hostile domicile {The 
Virginia^ 1804, 5 Ch. Rob: 08), 

When a person having a do4^.*ciIe in an. enemy country has a 
Imnch, or house of business, or is a partner in a firm in a neutral 
j^uotr^, such branch or house of business or his interests in the^ 
firm will be treated as of % kostilen character,, and the share 
appertaining to the enemy partner ^jll be liable at sea to 
seixure aifd condemnation, for the individual in saeh a ease is 
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an enemy, and that affects all his property although the pro- 
clamation of September 1914*,* Cl. 17, makes an exception of 
dealings with tlie braneli of an Vmemy house situate in l^ribish, 
allicl, or neutral lorrii^o^v, uo/ h<dn(i itenkral ler^ilon/ in. f nr ope. 
At C )rnmo:i Law, witore a neutral by domicile has a branch, 
or h >n>e of biHines-* in an enemy country, on^v the property 
beloji'^iu'^’ 1 ) )r connecie l with tin? house of busines.s or branch 
iff tin; enemy country will be treated as of enemy character, 
the rule of n on-iutereour.se or the condemnability of property 
will !i )t apply to the propnrt y# ii.^^ed iji connection with the 
noulrai biisiue.s-. In this case, the owner is not an enemy, 
but his Im.siness is, so far as it is carried on in the enemy country, 
since it nJTords suj^port to the enemy (The YoRfje Klamuuiy 1804, 
5 Ch. l^tob. nl |). the PorUand, 1800, 3 Ch. IJob. at 

p. 43 ; the Fi'cnihfdhtfi , I8n>, 1. Wheaf., 105). A passage from 
Lor i Lindley’.s sj)i'och in the House of Lords in the well-known 
South African ease of Jan-wn y. Ih'lrfonfein Comoliclaied Minee^ 
/W., 1 001, A. C. IS 1, makes the position ipiite clear. It runs 
tlius .* ‘‘An Ln;^lislnnan earryim: 3 : business in an enemy 

country is tre;it(^I as an alien enemy in considering the validity 
or invahMity of^his commercial contracts’^ {M^Connefl v. Ihclory 
1801, .*) [> P., 1 lo). »Vgain, also ‘^the subjeePof a state at war 

with fhigland, but wlio is carrying on business there or in a 
foreign neutral country, is not tre4itcd as an^^jjen enAny ; the 
validity of his contract docs not depend on his nationality, nor 
even on wli it his real domicile, but on the place or places where 
he carries on his business or Wiisinefecs,” {]Velh v. WiHiamey 

1 L-l. lUyiu. ; I Salk' 1(5). 

The aboN-f? statomciUs in regard to rcsidenAegoi commercial 
domicile deterirtining tlie enemy^ character ar^ in accordance 
with the law of the United^^ingdom of (Ireat Britain and 
Ireland and the irnited States of America. A different rul^is, 
ko\\{over, adopted on the (Joutinent of Europef (except in# Spains 
and Holland).* There flationality is treated as the test of 
th(3 enemy in war. Acc%r(Rngly persons whose birth mves them 
an enemy character, evtm if long resident in Britiih\erritory, 
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tftiay find our cdftimercial allies treating them are alien enemies 
^6r tbe purpostes of trade^ 

3/ Establishment of ine House oj: traae \n me enewy 
country : — A company fncorporated in etv^my territory and carry- 
ing*^ on main business there derives its national character from 
the State where it has been incorporated. So that a company 
incorporated in enemy territory is an enemy company, irres- 
pective of the nationality or domicile of the individual membefs 
thereof {Cf, The cases of the English Roman Catholic Colleges and 
the Irish Roman Catholic Colleges in France in 2 Kn., 51, 
where it waslield that corporations pursuing their operations in 
^Prance and incorporated there could not claim to be British insti- 
tutions, notwithstanding the fact that they consisted of British 
subjects). Much to the same effect is the German Code of Civil 
Procedure, sec. 19, which says : The court of general jurisdic- 
^tion for communities, corporations, and all companies, associations 
other combinations of persons, and all foundations, establish- 
'ments,'an(J collections of assets or property, whicli can be sued 
as such, is determined by their seat. Unless some other seat is 
plainly discoverable, the the place where the management of the 
concern is carried oif is held to be the scat.’^ The Belgian Statute 

I' t 

of May 18, 1G73, Art. 129, contains a provision which is also 
essentially the same with respect to the incorporation of a com- 
pany'. The lo^'ty of the head establish nTent is always to be 
taken to decide the domicile. 

4. Joining the forces of the enemy : — All personi, whether 
subjects of the , hostile S^We or not, who become enrolled in the 
eneiriy’s forces or assist them in the prosecution of the war are 
enemies. Under this category also fall thosC fWho ‘are commonly 
known as ‘‘foir3ign spies” who by giving int<»rmation or by 
acts of violence seek to aid the*^ enemy. 

<- 5. Trp^ or trade with the enemy : — The practice of trading 
ht trafficking with^che subjects of the belligerent State at the tim^ 
of war has always been considered most objectionable and 
declared^ to be penal. Law has unifoinnly laid down that those 
whb ^ill resort to Stich a practice will be treated as enemies. 
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It sRould be noted that enemy character atfaches albo to 
»H,11 the service of the enen^ even in a civilian capacity, and 
although these may not be subjected tp«the violence allowed, in 
war, they are liable to arrest and detention anti to the civil and 
commercial disabilities of alien enemies. 

But it has been declared by the Hague Convention of 1907 
that the furnishing of supplies or the makin^of loans by a 
iiei^tral to an enemy will not constitut<! a hostilb act or service 
creating the neutral an enemy. 

It will not be out of place to rneutiou here that the Aliens 
Restriction Act, 4 aud 5 Geo. 5, C 12, gives to His 

Majesty jwwer by Order in Council to impose restrictions o» 
aliens, and by Orders in Council dated 6th, 10th, 12th aihd 20th 
August and consolidated by an Order of 9th September, 1914, 
these resl*rietions are declared. By a Proclamation of 8th 
October, 1914, alien enemies are forbidden to change their names 
yr to use any name other tlian that by which they were known at 
the beginning of the war. 

' It is with regard to sea-borne traffic, it has been ‘said, that 
some modification of enemy character occurs. It is simply 
impossible, for personal reasons, that the general capacity and 
status of alien enemies should have depended otj where they 
lived and carried on business. From the point of view t>f«all 
out Prize Law the aUen enemy is the person who wwes political : 
allegiance to the enemy Sovereign. But in PilS^Law there* is 
a modification. 'I’he enemy ^character of property in that la*w is 
determined, not by nationality, but by and there are^also 

some loose dicta to the effect^that if a man js a. merchant of two 
eountries he mpst be regarded as a subject^f each^ with respect, 
o transactions yespectivety originating there. (Clf. T. Baty, 
Trade Domicil in fVar’ in the J|uraal of Com^rative Legis- 
ation, Au<«-U8t 1908, aud J. Westlake’s, ‘ Trade Domicil in War* 
reply to above, ibid, April 1909.) 



chapter IV. 

Intercourse with Alien enemies— General observations— Trad- 
ing with the enemy prohibited except without licence from 
the Crown — Origin and meaning of the prohibition — Historical 
reasons therefor — Exceptions. 

It is interesting to note at the outset that there are two 
antagonistic principles recognized in f^raetiee relating to the 
subject of trading with the enemy. 

Some States by their Municipal law prohibit by s|M*cial and 
distinct orders all trading witli the citizens of an enemy State 
as sotvi as war breaks out. In those States trade vvith the 
citizens of an enemy state is permitted nn/cs'i lunl uniil 
expready prohibittiL 

In other States, as in Great Britain, the Munioij.al law’* of 
the country, — the body oL' law's, which is known to tin* Mnglisli 
Jurists as, the Convnou L:uv of EngLind, — dt^elare'; thattraile w ith 
the citizens of an enemy state is prohibited iinuHvlialely on t he out- 
break of waij, though tlu* King, through his Ministers of vState 
may- alIo\v airtracle or certain classes of it to eontinue with 
the citizeiis^of the enemy State ]j\’ means of licences to trade. 
In States in wlfr5irthis rule obtains trade witli the citizens of 
an enemy State is pndiibited unless specially permit UiL 

Below are indicated tl^e twp well recognised jn'ininples on 
which the rule against intercourse has? h.‘en ha-sed according to 
the eminent Prize Conic Judge Sir M^illiam Scott. 

** First, according to English law and constitution, the Sove- 
reign alone has the power of de/l^Lring war and ])eace. 11c alone, 
therefore, who has this power of entirely removing the st.ile of 
<war, Im the powerfof removing it in part, by permitting, where he 

* . . I ’ 

sees proper, that commercial intercourse which is a partial su.^peu- 
sion of the war. There may be occasions on which such an inter- 
course F^aycbft highly expedient. But' it is not for individuals 
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to determine on };lie expedienc)^ of such occasions, oif their 
0 ^ notions of commerce liicivly, and possibly on grounds 
of private advantage not very rocorf[*ilable with the geiieral 
interests of the State. It is for the^’ State alone, on rncu*e 
enlargcil views of policf and on onsidcM'at ion of Jail eircurnstanees 
that mfy be eonne(*l(Hl wit li such an intereoiir.se, to determine 
when it shall be permitted and umler what regulations. In any 
i^pinion no prin(*iple ought to be lu‘ld Inore sacred than 
that this intercourse cannot subsist on any other footing 
than that of the din‘et po’inission of the State. Secondly, 
no other pnn<*iple of law, of a less politic nature, but 
e(|ually general in its reception and direct in its dpplicatwi, 
forbids this >ort of eo!nmimi<*ati«.ii as iundamentally incon- 
sibttmt with the relatmn e\i'.Hng between thf* two belligerent 
comitiies ; aiul that tlu‘ lofal inability to sustain any (fmU’aet, 
by an apj^^l to th • tub in.iK of ilie one eonntry, on the part of 
tin* Mil)ject‘. «»l* th<* i>ther. In llie law of almost every country, 
tlie elnir leter of aliei. t'nemy fames with it a disability to sue, 

Idle [lecnliar hw of onr eonntrv applies this j)rineij)le with 

great ngour No maw can sue (in Bwtish (^ourls) wdio is 

a subject of llu* enemy, nnh‘Sb under particular e iron in stances 
that /jyo hii>' nee discharge him from the chari;et<4r of an enemy; 
sLieli as his coming under a Hag of truce, a cartel, a j»as.'^cw some 
oilier a(*t of public authority that ])u(s him in King’s jieace 

if )}0 hae nee : but otherwise he is totally e.r /fgf. A sWte in 

w’liich contiaets cannot be enforced cannot bi* in a .state 8f legal 
comim'rce.’' Again in the w’oi'cls ol^ the authority just quoted 
‘‘if the jiirties who ai%* to contract have no right to compel 
the peiTorinnnce of tlic contract, lufr eveq to appear in a 
Court of Justice for tliat purjiosc, ^aii there be*a stronger proof 
that the law^ impo^C'? a Icg^l^ inability to contract? To such 
traiibaetions it gives no sanction, they have no legal evidence; 
and ilio wdiole of such cvniimcree is atfciujited without 
ifs protoctijjn and gainst ^its authority/' Byii^ersboei^ 
expresses himself witlugroat force upon this argument ir^ 
bis first boftk, ohapif r VIT, where be lays down t^at legality 
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f>i Gonmeroe tiChd the mutual use of Courts q{ Justicfe are 
iateparable- Upon these and similar grounds it has been the 
established rule of the law that trading with the enemy 
eipept Under a Roj^al lieenee subjects the property concerned to 
confiscation. 

The judgment in which the above observations were marde (cf. 
the Hoopf I Ch.'‘llob.j 169) was delivered over a century ago and 
inculcated principles which were approved by the House of Lords^ 
in the case of Janson v. Driefontein Consolidated Mines, 1902, 
A. C. 484. 

It follows from what has Ibeen said before that n^ sooner 
does war between two countries begin than all intercourse be- 
tween the subjects of the warring-countries ceases. Tliis is the 
basis of the doctrine of non-intercourse so freely used in this 
oonnect&n. And that is iv fact the prime idea which fs to be 
borne in mind while on this subject. This/’ says Professor 
Westlake, “istated broadly, is that the right of action by enemy 
subjects on existing contract is susi)ended, that commercial 
intercourse • with enemy subjects is prohibited, and that as a 
consequence, no new contracts can. lawfully be made between 
the subjects of mutually enemy states except in certain special 
cases, such as, ^th^^t of ransom bills etc., technically known as 
comwk^ei belli^^ (cf Westlake’s Internalional Law, Pt. II, 
2nd Ed. p.^48)/>7jord Stowell in giving his judgment in the Hoop 
(1 Ch/ Rob., 196)^unciated the principle of *law on this point 
also and stated the reasons there for as follows : “In my opinion 
there exists a rule in the maritime^ jurisprudence of this country 
by which all trading with the publi^ enemy, unless with the 
permission of the Sovereign, is interdicted.” The same rule 
is laid down also* in the jurisprudence of the United States in the 
Allowing terms : It is unlawfuVtQ have connection or to trade 
with the enemy ” and accordingly a commercial partnership 
between an American aqd an alien enemy was held to be ipso facto 
fiBSolred by the ^xistende of war {^G^:iswol^ v. Waddifiglon., 1818, 
t6 John., 488). To a similar effect are Jjord Lindley’s remarks, 
^War prod^es^a state of things giving risccto well-known special 
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rules. It prohibi|e all trading with the enemy, except with Royal* 
Licence and dissolves all conttacts which involve such trading 
{fanson v. Driefoniein Consolidated fl^nes^ Ld., 1902, A. GL at 
p. 509). , Also Blaeksij)ne in his Commentaries;^ Vol. I, 21st Ed^ 
at p. 872 says : ^ Alien enemies have no civil rights or privilegee 
unless fliey are here (England) under the protection and by the 
permission of the Crown ’ and hsjd that they could not enforce 
#heir civil rights as plaintiffs. It is found that Coke, Littleton 
and Bracton viewed with disfavour the allowance of an action 
to alien friends, suggesting therelj^ prohibition of all intercourse 
during tfijp pendency of a war (ef. Pollock and Maitland^s Kistorj 
of English Law). But it must be noted that the prohibition 
at Common Law of intercourse with an alien enemy is nol 
limited ^to commercial intercourse or trading, but includes al 
intercourse which couhl tend to the detriment of the Briti^ oi 
to the advantage of the enemy and accordingly enemy share* 
holders have no riglit of voting in respect of shares in a British 
coiTi})any during the war, and even the employment of a British 
subject as proxy to exercise the voting jx)wer is a prohibited 
intercourse l)etween him and the alien enemy v. Premier 

Oil and Pipe Line Co., Ld., 1915, 2 Ch. 124 C. A.; London and 
Northern Estates Co, \.^SchIesinfjer, 1916, 1 K. B?, *20), Commercial 
intercourse is not confined to making contracts between aiT alien 
enemy and a BritisJi subject, and a transaction ^iTected* to obtain 
*the control of a trading company has been held to be comtyercial 
( Ixohson V. Premier Oil and Pipe Line Co., Ld.), 

The general rule by which contracts entered into during a 
war between British citftsens «nd the citizens of the enemy 
State are ill^al and eai\ never be enforced, appjies to all con- 
tracts, and not only to those in the nlture of trading venture. 
An instance of this is to WE^Eound in the case of WilUdon v. 
Pafteson (1817, 7 Taunt., 439), Patteson & Co., who jvere 
Lpndon merchants, were the*holdei*s erf # some &mhric, th| 
property of Frenchftian ih •Dunkirk; The owner of the 
cambric drew a bill oi Patteson & Co.^ who accepted it, and 
the bill was* then endorsed' for valne to ^Winko^ a British 
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subject, wbo also reskled ih Dunkirk. At the time the bill in 
question was drawn, accepted and endorsed, France and Enj::l«nd 
we^e at war. When the'aetion was bronoht peace had already 
been reslorod. It wa'^ held that ^the i)IaintifE company was 
•not entitled to recover. Contmcls made in 1 ‘nrthoranec of 
illegal trading', even though not injide dinetb' M'otween 
the citizt*'^!*' of two belli 14 : 0 rent States illeij:al and void. 
Another in-fanc(‘ i-* to ])e found in tho ciosi' of \, heU, 

(1800, T. It. otS). Boll, a London inercdjanl. purchased 
certain ooods in Holland and shipped them on hoard a neutral 
ship at Rotterdam for conveyance to Hull. Holland was then 
ac war with England. The ship <*h‘are.i from ib>(ter<lam for 
Norden hccau-e the aiithoritic'' in Holland w’ould not poimit 
the vessel to he cleared in any ])ort in (Jit at Biitain. The firm 
of London Insurance brokers, Barrett, ('**., eiTcct(‘d an 
insurance on the cargo on )>ehali* of ladl. d^h«' ))olicy w^as 
subscribed to by Polt^- on behalf of the In^uraiue eoinjiany. The 
ship wa.s eaptnied by the French the dav alter she sailed. In an 
action brought by Bell on the polic\ judgnuiit was given in 
his favu'iur. That decision was reversed on aj-ptal. It was then 
held that he w^as not entitled to recover, on I lie giound that it 
was a prineiplc of Ojuimon law that trading with an eneinv 
without ihe King's licence w^as illegal in Ibitish subject'' and 
every cortract 1 >f intleniiiity again4 tin* li^ks atten ia.it on such 
tradi'ng w^as also i illegal. 

Inve.stigation and e\]»enence prove th.at the giound is one 
of expediency based on the danger of unrestricted communica- 
tion with the enem\\ In Fhiglish law, the earliest eiiuneiation of 
atlas subject wp.s stated by Lord Mansfield, in f/os/ v. in 

a short note in *2 Ro. Abr., 173, where a tiading with Scotland, 
then in a state of general eninit*' with thi«^ count r\ was held to 
be illegal ; and the other was also a note, now lost, wdiieh was 
given by fiord I^rdwieke of a reference in King William the 
Fourth's time to all the Judges, ^.hethe” it was a ^rinic in ('om- 
raon law to carry corn to the eneiu}' in time of war, who held 
that it D yreel a misdemeanour. 
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Grotius does not refer to commercial advantage as the t'ounda 
tic# of the rule, but attributes*it to the national duty of the 
subject (III. c. 22, sec. 5). The Frencli Valin follows him jn feis 
opinion (III vi, sec. 3,7^. Such was also^the lav Spain as we 
find from the decision of the Hoop. Also, •Chi tty, an nearly 
EnglishTlegal writer, alludes to the fact that trading affords aid to 
the enemy, by enabling the merchants of the enemy ^s country to 
support their Government. ‘Export duties,’ he adds, ‘are to be 
paid which is furnising the very sinews of war to the hostile 
Government (ef. Law of Nations, JLonAoWy 1812). But Chitty’s 
speculations have no judicial authority and are only interesting 
as having possibly furnished materials to the Judges for their 
decision in Esposito v. Bowden (1857, 7, E. & B., 763). 

The earlier decisions which were based on the prohibition 
of trade all emanate from Prize Courts and therefore diUy 
concern the special rules of Prize law. The first case of 
general importance is Potts v. Bell (1800, 8 T. R., 543), 
referred to above, in arguing which the King’s Advocate made 
the following statement of the principle : — 

‘War puts every individual of the respective Governments, 
as well as the Governments themselves, into»a state of hostility 
with each other. Therg is no such thing as ^ jtfar for arms 
and a peace for commerce. In that stat5 all treaties, ^civil 
contracts and rights^of property are put an endjtg. Nnw trad- 
ing, which, supposes the existence of civil contracts and rela];fons, 
and a relation to Courts of Justice, and the rights of property, 
is necessarily contradictory to 9 state of war. Besides tit is 
criminal in a subject to aid%nd comfort the enemy ; and trad- 
ing affords that aid and c,pmfort in the most eff^tual manner 
by enabling the^ merchants of the enetey’s country to support 
their Government.’ 

The cases referred to below show that this statement g^es 
^uph too far, and that the same Amark appli^p to the^jhevetical,, 
rule, .which is rtill somettmes ful forward, that claims which 
cannot be enforced by alien-enemy owing to the prohibition of 
intercourse are fluhiftct confiscation . Such a rul# never 
5 
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been applied in practice in Great Britain. It was repudiated 
in Wolff V, Oxholm, (1817, 6 M. fe S., 9;i) as contravening^ ruj^s 
of Ii?ternabional Law. Ldrd Ellenborough in this case referred 
to'^the statement in Sir Mathew Haleys Pleas of the Crown, Vol. 
I, p, 95, t6 the effect that the debts and goods found within the 
realm belonging to alien enemies belonged to the Kingan^i might 
be seized by him, and declared that the books on which Hale 
relied did not mention a single case in whieh such a confiscatiop 
had occurred, and also did not adduce a single judgment 
recognizing the lawfulness of i^ich confiscation. Lord Alvanley 
took the same view as the noble Lord in Fvrtado v. Rogers 
(Id B. & P., 14.) It must be said in passing tliat the correct- 
ness of Ellenborough’s statement has somelnncs been disputed 
but that only in theoretical arguments (cf. the argument of 
Hale alt pp. ' Dr. Oppenheim is of opinion that 

according to presentday views no confiscation would be admissible. 

(p. 102). 

In the famous decision of the Hoop, (1799, 1 Ch. Rob., 196) 
the above rule was declared to have been a general principle of law 
in most of the couiitries of Europe and was placed on the ground 
of the suspicious natpre of such intercourse. ^‘Who can be 
insensible’^ Sii William adds, ‘Ho the conseciuences that might 
follow if every person in time of war had a right to carry on 
commereisl intercourse with the enemy, an^l under colour of 

that had the means of carrying on with him other species of 

intercourse he might think fit.^’ Sir William also alludes to the 
argument drawn from the impossiblity of admitting enemies to 
sue in the courts. But he say$j. nothing about crippling the 
enemjr^s trade, o'* 

Communication with the enemy has been lookfd upon with 
disfavour in the 6lack Book of Admiralty (cf. Twiss^ Law of 
Nations, p. 188, sec. 58). A licence to trade in Scotland is 

found ap, eahy as 18^, Ed. II (2 Bo. Abr., 178, fol 3). Thus the ^ 

British declaration of war against Bpain ^n 1762 (6?. Twiss’ Law 
'of Rations^ 85, seo. 45) strictly forbidst all British subjects to 
hold any yfbrr^pondence or communicatioi^ with the said King 
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of S|)ain or his subjects : a prohibition again ani again ^spected 
in such proclamation. 'Every relaxation of the rule/ says the 
famous American Jurist Kent (Comnj : i : 67), 'tends to corrupt 
the allegiance of the stibject and j)revents the.war from fuftlling 

its end. T#sufPer individuals to cart'y on a friendly or 

commercial intercourse would be placing the acts of gOTernments 
and the acts of individuals in opposition to each^ther. It would 
^counteract the operation of war, and throw obstacles in the way 
of the public efforts, and lead to disorder, imbecility and treason. 
Trading supposes a reference to courts of justice : it is there- 

fore necessarily contradictory to a state of war. It offers aid to 
the enemy country in an effectual manner by enabling ^the 
merchant of the enemy^s country to support their government, 
and it facilitates the means of conveying intelligence, and carry- 
ing on*traitorous correspondence witl^the enemy. It fallows as 
a necessary consequence of the illegality of all intercourse or 
traffic, that all contracts with the enemy made during war are 

utterly void It is also a further consequence of the inability 

of the subjects of the two states to commence or carry on any 
correspondence or business together, t^at all commercial 

partnerships are dissolved by the mere force and acts of the 

war itself; though other contracts are not extinguished, but 

the remedy is only susjjended, and this freyn th8 inability^of' the 
enemy to sue.’ But it has been held in Aiidrejg^ Millar ^ Co, 
V. Taylor Co, Z*/., (1916, 1. K. B., 402)4titt in a contjpet for 
sale of goods for export, ^il war intervened and a temporary 
smbargo was put on exportation of ^oods, thereby making the 
performance thereof imp^sible, tlie contract could not be said 
bo have bee^i annulled. 

There is ^also ample authority^ shewing fhat agreements 
)etween subjects. of belligerQ^\^ States are not^made void by the 
mtbreak of war, but that the enforcements of the rights arising 
therefore is only suspended \^hile the war eontij^pes (Dipparie 
12 Yes., 7J.)^ * 

Thus broadly speaking all trade with the enemy is illegal* 
The oiroumetance that the goods are to go first te a neutral « 
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port ^ili not iLake it lawful. The trade is still liable to the same 
abuse^ and to the same political danger whatever that may be. 
The prohibition is not on^ striking at the enemy^s commerce and 
reso*arcds at all. Jt is the fact of the communication that is the 
important factor.* So ixi Antoine v. Morehjady (1815, Taunt., 288) 
Lord- Justice Gi6bs says that to draw a bill on an enemy gives 
rise to a comcnunication between subjects of both countries, 
which ought to ba avoided. For a similar reason a contract 
even between British subjects may be discharged because it 
cannot be fulfilled without intercourse with an enemy population, 
as demonstrated in the well-known case of Eepoeito v. Bowden 
(1857, 7 E.& B., 763.) The case is not a direct authority in favour 
of the contention that it is the danger of the personal intercourse 
rather than the desire to improve the enemy ^s trade or any 
abstract theory of enmity between private persons or different 
nations, that is the decisive factor, because it was finally decided 
on the flimsy ground that all export involved a benefit to the 
State of export in the shape of harbour charges and custom 
duties. 

The idea that is the augmentation of the enemy^s resources 
by trade which is the objectionable thing in trading with the 
enemy scarcely appears at all until the middle of the 19th 
century.. This fkct was briefly alluded to ("but only in the argu- 
ments of couqspl) in PotU v. Belly (8 T. R., 548) but not until 
1854 is it promidoh^ in the judgments of Courts. In KershavK 
V. Kelsey (1868, 100 Mass., 572) the judgment is for the 
filrst time exclusively ^and deliberately placed on that 
ground*. The Law of Nations is therg declared to prohibit only 
that intercourse with the enemy which involves submission 
to or ^protectichi by his forces or which tends to increase 
his resources. ITeither Bynkej^oek nor Valin, had any 
idea of the kind. Chancellor Kent, in deciding Griswold 
V. IFadlington (1818, 16 Jol^n., 428) says nothing about 
^mmei%ial advantages. ‘^There^is,^^ he says, '^po intercourse^ 
allowed on the obvious dictates gf reason, as well as 
;.^the plainj^t deductions of public p<^licy. li individuals 
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could carry on a friendly intercourse while the# Goveri^ent 
was at war, the act of Government and the act of 
individuals would be contradictory- Sugh a principle is certainly 
the parent of disorder, it inculcates contempt of, law ; it throws 
obstacle in the way of pablic efforts John, at p. 447). Also 
there ia no authority in law for any kind of private, voluntary, 
unlicensed business, commerce or intercourse with the enemy.' 
It is all noxious, and in a greater or less degree it is all criminal. 
Tliere is wisdom and policy, patriotism and safety in this 
principle, and every relaxation of it tends to corrupt the 
allegiance of the subject, and prolong the calamities of war^* 
(ibid. p. 483). ' . 

The American Supreme Court in 1868 (cf. Coppel v. Hall, 7 
Wall., 557) again adhered to the ancient principle grounded on the 
danger of intercourse. If commercial iptercourse were allewjble 
it would often times be used as a colour for intercourse of an 
entirely different character, and in wh ich case the mischievous 
consequences that would ensue can be readily foreseen (the sole 
ground taken in U. S. v. Lane, 8 Wall., 185 ; see also U. S. v. 
Grosmayer, 18G9, 9 Wall., 74). So again the Court of 
Louisiana held in 1868 that ‘it would be dangerous for any 
nation to permit that degree of intercourse to be carried on, 
which must necessarily* result from trading, or *commerce^ It 
would certainly interfere with the secrecy, •certainty and 
despatch of military operations without whieii^any war cP^ld 
not successively be carried on.' {Harman v. Oilman, 20, La. 
Ann., 242). 

On similar principles a^the above participation of a British 
subject in a loan to the enemy during a war is ^illegal as being 
an aid to the enemy (Netherlands So^th African Railway Co. v. 
Fisher, 1901, 18 T. R., 116 \J!^son v. Brief olHein Consolidated 
Mines, Ld., 1902 A. C., 490 ; Potts v. Bell, 1800, 8.T. R.,548 ; 
Brandon v. Nesbitt, 1794, 6 T.R.^28). It has also beei^declarctt by 
*th2 Proclamations of 5th and i2th August, !l 914, that any such 
participation or any dealii^ with the enemy, their Emperor or 
their Government or citherwise aidtug, abetting oa. assisting 
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theisi is Hi^h Treason on the part of our subjects or * persons 
resident or being our Dominion^. So the Prussian Court in^l871, 
held that the participation by the German Banker Guterbock 
*in^tRe French War Loan, known as the Morgan Loan, was not 
only illegal but treasonable. But it vfill not be improper to 
mention here that in regard to public loans effected befbre a war 
the debtor Nation adopts, the principle that the debt should be 
recognised and interest paid even to alien enemies during /.he 
war, the reason being that recognition of any other principle 
would greatly hinder the raising of foreign loans in times of 
peace. This principle has been maintained since 175tl when the 
fControversy about the Silesian Loan raised that question 
between England and Prussia. 

From the numerous instances which have been adduced and 
th.e blender mention which is made in them of tfie benefit 
accruing from the interruption of commerce it may be inferred 
that the prohibition of trade with the enemy was grounded onth^ 
supposed dangers of intercourse alone. It may equally be said 
that the real ground of the prohibition of contracting with the 
enemy and of entertaining suits by the enemy, is none other 
than this. This is what I)r. Baty observes on the point, 
‘^Evidence l^een adduced to show that the rule as to invali- 
dity of contracts with the enemy, and the suspension or dissolu- 
tion of pontvacts made prior to the event of war, is derived 
mainly, if not dhftrely, from the danger and impossibility ^f 
pernSitting intimate intercourse between the subjects of the 
enem^" States. That it i^ not ^eri ved from any abstract theory 
of individual hostility, nor (as^ mistakenly supposed in most 
oases) on any bnagined benefits of suppressing^ the enemy’s 
trade, even wfeen conducted with ourselves. It is further suo'O'es- 
ted that in the Complex circum|tances of the modern world this 
intimacy of intercourse, in the great majority of transactions, no 
loifger suheists. The conclusion appears to be that, except in 
'^peculiar cases, where the interest *nd dyty of a private incfivi- 
dual would be brought into conflict, *or^ where personal inter- 
necessary, the prohibition af making or performing 
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contracts with enemy persons is no longer, as a matter of p<J!ic 3 r, 
reasonable or maintainable’’ (C^ the Law Quarterly Review, 
Vol.\xXI, 1915, Jany. No. p. 49). 

The above may be said, without fear of^ being gainsaid, \o be. 
the latest opinion on the ^oint. 

' It is ftirely to be doubted that the origin of the rule prohibit- 
ing trade with the enemy was neither the abstract Motion of the 
in^|)ossibility of any jural relation between efiemies, nor the 
modern notion of the injury which can be inflicted upon a 
country by declining to trade with it. A close examination of 
the case-law on the subject discloses the fact that the origin of 
the rule lay in the danger of permitting unauthorized com-* 
munication witii the enemy. The danger is two-fold ; it 
facilitates treason ; it engenders leakage of information. 

The conclusion is therefore that as trading with the ehemy . 
means any sort of intercourse with him, such intercourse is 
prohibited at Common Law after the declaration of hostilities 
except under a licence from the King. That it will be useful to 
note in this connection the following passage from Baty and 
Morgan’s Book — IFar : f(s Conduct and Legal HemlU^ 
^'Trading with the enemy is spoken of and ^legislated about as 

though it means all commercial transactions instead# of being a 
. • . • ^ 
technical term for transport. Sweeping assumptions hav^ been 

made that ail such transactions are penal, in appartnt igporance 

of the absence of conclusive authority to that eSict, and the fact 

that the Georgian legislation imposed only very light penalties 

on the insurance of enemy ships.”, (cf. preface, pp. xii — xiii). • 

The doctrine of prohibiti|ig tr^le with ^he enemy is quite 

distinct from tjjie rule which dissolves or suspends, contracts with 

the enemy {The fiapid, 8 Cr. 163) and .appears tolbe the more 

modern. A clear intimation ofJt^is obtained fro/h Bynkershoek. 

Of course in the 16th and earlier centuries, an attempt at total 

prohibition of trade with the enemy had freqijpntly bten maSe. 

Thus Queen Elizabeth, iin 15 86,»proclaimed an absolute general 

order against trade with Jheb Dutch on the part of any nation— 

what would now be called a ‘proper blockade.’ Such rlletensions 
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existed during the 17th century in the qualified institutions of 
blockade and contraband. Neutsals needed not to submit to the 
wholesale interruption cff their commerce with their customer. 
But as regards Uie sulyects of belligerents, they had to submit 
to the ordinances of their own sovereigns and it became 
generally recognised that trade between the belligerent Countries 
was impossibfe. Bynkersboek gives the principal reason therefor 
the great“danger*and difficulty which foreign merchants ran in. a 
hostile country. 

In the cases decided by the great masters of Prize Law the 
benefit to accrue from the destruction of trade with the enemy has 
never been urged as the ground of the rule. It has on the other 
hand been put on the ground of allowing intimate intercourse. 
Thus American Chancellor Kent says (Comm : i. 66) It 
•facilitates the means of conveying intelligence and carrying on 
traitorous correspondence with the enemy. It is difficult to 
conceive of a point of doctrine more deeply or extensively rooted 
in the general maritime law of Europe, and in the universal and 
immemorial usage of the whole community of the civilised 
world. To suffer individuals to carry on friendly or commercial 
intercourse while the, two Governments went at war would be 
playing the ffct cof Government and the act of individuals in 
conti'adiction to each other. It would counteract the operations 
of war, ^^d tlwcow obstacles in the way of the public efforts and 
lead^to disorder, imbecility or treason. The idea that any com- 
mercial intercourse or pacific deajing can lawfully subsist 
bbtween the people of the .power/? at war is utterly inconsis- 

tent with the new class of duties {^rowing out of a state of 
war.’ 

Similarly, in the course of his judgment in the Rapid, (1814, 
8 Cr. 55) Johnson, J. held that^*<'The universal sense of nations 
has acknowledged the demoralising effects that would result 
from the admission.pf individual intercourse. The whole nation 
are embarked in one common bpttom, and must bo. reconciled to 
submit to one common fate. If by tsaduig, in Prize Law, was 
meant th^ signification of the term whic^i consists in negotiation 
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or contract, this case would certaftily not come undft the 
penalties of the rule. But the €)bject, policy, and spirit of the 
rule is to cut off all communication or fi,ctual locomotive in^jer- 
course between individuals of the belli^er^t States. Negotiation 
or contract, therefore, lias no necessary connection with the 
offence. * Intercourse inconsistent with actual hostility is the 
offence against which the operation of the rule is directed,” 
Tire Court admitted that it was a hard ease, bu\i it must be borne 
in mind, as so felicitously observed by Story, J., that u the 
unenvied province of the Court he directed by the head and 
not hy the heart, 

It will be useful to summarise briefly the facts of the decision 
of the Rapid in order to form a full comprehension of the 
principles thereof. In that case a native American's agent has 
hired the Rapid in Boston to proceed to^Indian Island, a British 
station on tlie borders of Nova Scotia, to bring away goods 
•which his principal had purchased and stored there. She was 
captured and her cargo was condemned, because war had already 
broken out between Great Britain and the United States, as 
the bringing away of the goods would have meant commercial 
enrichment of the enemy. 

Sir William Scott asserts precisely the same^ doctrine as that 
of ihei Rapid in general terms in the Cosmopolite (1801,*4 -rfJh. 
Rob., 8) where he sa^vs ‘‘ It is perfectly well-known thaf by war 
a^l communication between subjects of the belli J^erent countries 
must be suspended and that^io intercourse can legally be carried 
on between the subjects of th§ hostile states.” And in the 
better known case of thf /Zbgp (1801^ 4 Ch. Rob., 165), 
as has alrcE^^y been noticed, he puls the ^interdiction of 
commercial intercourse on the grouiwl of its giving colour for 
other kinds of intercourse. 

Another Prize Court authority, JNelson, J., concluaes to 
Jbhe same effect as Sir William when he observes that«n war—: 
“The people tf the two coitn1i,ries immediately become the 
enemies of each other ; ajl intercourse, commercial or otherwise, 
unlawful ; all contracts Existing at the commenceijieH of the 
6 
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wur suSpended and all made* during its existence utterly void.’^ 

(Tke Prize Casee^ 1862, 2 Black., 685, 687). 

Jt is worthwhile to n6te that in the [Julia (Luce) 1813, 1 
OclLj 694) Story J., an eminent American Prize Court authority, 
in adopting the observations of the Massachusetts circuit Judge, 
carefully examined the proposition that intercouse ndt com- 
mercial might? proceed in time of war between belligerents. 
Neither Bynkershoek nor Valin, he concluded, had any idea of 
the kind. The following is the text of some of his observations : 
'‘Ilay it down as a fundamental proposition that, strictly 
speaking, in war all intercouse between the subjects and citizens 
of the belligerent countries is illegal, unless sanctioned by the 
authority of the Government, or in the exercise of the rights of 
humanity. I am aware that the proposition is usually laid down 
in liioi^ restricted terms by elementary writers, and is confined 

to commercial intercourse Independent of all authority, it 

would seem a necessary result of a state of war, to suspend all 
negotiations and intercourse between the subjects of the 
belligerent nations. By the war every subject is placed in 
hostility to the adverse party. He is bound by every efforts 
of his own to assist his own Government and to counteract 
measures of his enemy.... No contract is considered as valid 
between enemies at least so far as to give them a remedy in the 
counts of eithSi' Governments ; and they have in the language 
of the civil law, wo persona standi in judicio. The ground upon 
which only trading with the enenry is prohibited, is not the 
criminal intentions of the parties, or the direct and immediate 
injury to the state. The principle h extracted from a more 
enlarged policy, which looks to the general interests of the 
natidiiB^ iVhich may be sacrificed under the temptation of un- 
limited intercourse, or sold b*’ -^the cupidity of corrupted 
arariefe.^^ 

He firfit becasicn, on which-^he doctrine of military benefit 
to'a belligerent of catting off the enemy^s trade with it was 
explicitly nrged, appears to have beei^ the case of Brandon v. 

6 T. R., 23) in which the Counsel tor the Crown 
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put it*6troDgIy forward. But it unforiiunately faildH to hkjfe had 
an^ weight with the court. 

It is not until the decision of v. Bowden (1867, 7 

E. and B., 763) that much stress was laid on the importance* of 
damaging our trade wifli the enemy. In that else the question 
was whether the performance of a contract to load a Cargo of 
corn in a neutral ship at Odessa for Falmoutht'vas rendered 
ijJegal by the outbreak ot' war with Russia. It was held that it 
ought to be so. But language was used by the Exchequer 
Chamber laying stress on the mercantile dealings with the 
Russians, which the performance of the contract would involve. 
The payment of export duties would have supplied the enemy 
directly with the means of carrying on the war. Stress was 
thus laid, not on the broad fact of transit from Russian territory 
to English, but (1) on the assumed dealings with Russiaifc, ^nd 
(2) on the advantage to Russia accruing from the t>ayment of 
export duties or other incidental charges. 

So al.so in Kerfs/taw v. Kelsei/ (1869, 27 Am. Dec., 124) Gray, 
J. holds that only such intercourse is prohibited as involves sub* 
mission to, or i>rotection by the enemy, or teads to increase his 
resourees (including all commercial intercourse). It is submitted 
that these isolated dicta, not enunciated by ^ri^ Judges, are 
founded on a misapprehension and that it is clear from the^e^sision 
of the Rapid that ajl trade is prohibited without* the ^slightest 
Regard as to whether it is in itself a benefit to tfte enemy or^iot 
The treatment of this part of the topic would remain ihcom* 
plete if mention were not niadejn thig connection of the cognate 
principle of law of a less politic nature but equally general in its 
receplion anc^ application. That is the •princi{)le whjeh forbids 
coinmuniealioi^ between subjects of eq^my subject*as inconsistent 
with the relation at that tiine^ij^sting between the two countries, 
and that is, the total inability to sustain any contract by an 
appeal to the tribunals of the ope country on the ]iart of^ the 
subjects of th§ other. Iq the of almost every countiy, 

the character of alien ejjeipy carries with it a disability to swe Di 
to sustain, in the langaage of civilians, apereonu eiandi injmdieio 
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The Englistf law applies* ihis principle with great rigour. No 
man can sue in the British Courts who is a subject of the eiiemy 
unless under peculiar circumstances for the lime being he is 
(Jischarged from'tliat character. 

The intercourse with alien enemies which is forbidden is not 
only commercial intercourse, but also any communications which 
might result fii advantage to the enemy, or in detriment to this 
country. Sir William Scott went so far as to lay down tlvit 
all communications between the subjects of the belligerent 
countries must be suspended and no intercourse can legally be 
carried on between the subjects of the hostile States, but by the 
special licence of their respective Governments {The Costnopulifey 
4 Ch. Rob., 11.) Generally speaking, therefore, a licence from the 
Crown will create an exception to the general rule. An exemption 
will h% created in favour of the alien enemy no less in the ease of 
the British subject if they have secured a liceiu^e <o trade with 
each other. Licences from His Majesty to trade may be (‘ither 
general y that is, licences to all British, or neutral ur enemy subjects 
to trade in particular articles or at particular })laees ; or f<peviul, 
that is, to individuals to trade in a })articular manner, ex])ress or 
implied {Feize v. ThomjjnoUy 1 Taunt., HI ; I'andgck v. U hihuore, 
1 East., 475)o For examples of licences granted during the war, 
refe«ente may be tmade to the licenues granted to (iernian and 
Austian Bank<c on 19th September, 1914, and to Turkish Banks 
on ?0fch November, 1914 and on Sth January, 1915. 


Chapter V 

What is the general Effect of War on Contracts made with alien erienuos 
during existence of War— General statement of the la^ — Exceptional cases: 
(a) Liceu8e<f Contracts j (h) Eansom Contracts (c) Contracts of Nececsity 
with Prisoners of War; (d) Contractr 4'ith A Ren enoniies^iesiding or trading 
in British or Neutral territory j and (e) d^ox^iracts not of commercial or 
financial natnre. 
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Gelaerally speaking war affects different contraAs in different 
\va;^s ; some are wholly avoided# or dissolved ; while others are 
rendej’ed uneuforceable for the time beiifg ; others, again, remjiin 
unaffected. The i)articiilar conditions of ^ach Contract, namely 
the enemy or friendly effaraett^r of the party or parties, materially 
affect tBe consideration of each case ; the time when it was enter- 
ed into, whether before or after the outbreak of war, its 
p^ture whether executory or executed, fhe possibility or 
impossibility of the performance during a state of war. 

The main principle underlyi^ig this brjinch of the law^ is 
that all intercourse with an alien enemy is to be stopped 
altogether (except tliat under licence from the Crown). The 
general rule is that contracts made with alien enemies during 
the existence of war and particularly, if not exclusively, trans- 
actions, *which are tantamount to trading with the eneiBy/are 
illegal and void and cannot be enforced in a British Court of 
Justice. The earliest authority on this point is Brandon v, 
Nesbitt, 1 71)4, () T.R., •2;i, the later authorities being Willison 
i\ Pattesoi), 1817, 7 Taunt, 4^39 and Clementson r. Blessig, 
1855, i 1, Kxch., l»15 and the latest being Jan«on v, Driefontein 
Consolidated Mines, Ld., 19U2, A. C. 484. 

Chancellor Kent says as follows : The la\% hsys put the sting 
of disability into every kind of voluntary «communicatton* and 
contract with an enemy which is made withtat tj^e special 
|)ermission of the Government. There is \^sdom and palicy, 
patriotism and safety, in Uiis principle, and every relaxation 
of it tends to corrupt the jJlegi^^ce of the subject and 
prolong the calamities of w|Lr.” 

How conUacls made w ith alien enenMes are variously affected 
by war may be^ summed up as follows#: — 

(а) (Contracts made duriijg^ the war wfthout a licence 

are rendered void; 

(б) Contracts made and exec^ited before ^he conmenceoSent 

of yar ; if lav^ul se, are suspended daring war* 
The rights and ^remedies thereunder revive after the 
waa is over Subject to the Statute of Linfftationa) ; 
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{c) Contracts made before the war, but wholly or partly 
executory at the outbreak of hostilities are void either 
(i) if illegal p^r se ; or (li) if the contract is indivisible, 
and riiight fail in its purpose ; if performance were to 
be suspended during the war. 

On the other hand, an executory contract, otherwise lawful 
will be suspebdedtand not rendered void by the outbreak of war, 
if its object can reasonably be effected by performance afiter 
the war, while, if such a contract be severable, it will be void 
as to such parts only as cannot reasonably be performed after 
the war and its operation will otherwise be suspended. 

The doctrine of non-intercourse above referred to has two 
branches : — 

(1) In regard to contracts with alien enemies made before 
the war no 'further performance is allowed and no 
action can be brought during the war : and 

(:^) Mew contracts with alien enemies made during the 
war are wholly void and cannot be sued upon either 
during or after the war. 

There is a thifd ]»roposition which arises by way of nec^essary 
corollary to the preceding two, namely : 

(3) Any t;out1*act tending to support Ihe enemy or favouring 
his tradeMuring the war is void. 

Thus in ttik: words of Lord Davey, ‘‘ No action can be main- 
tairf^d against an insurer of an enemy’s goods or ships against 
capture by the British Goveruraeut,” and iu those of Chief 
Justice' Gibbs, A contract marie wdth an alien enemy in time 
of war of such a nature that Jt en^langers the security or is 
against the policy of this country, is void.” Sin;h are policies 
of insurance to protect tho enemy’s trade ( Antojne Morshead 
6 Taunt., In thisycivtegory would fall the partici- 
pation of a British subject in a loan to the enemy’s Govern- 
ment % the time of war. 

There are some cbntraetf which prove exceptions to the 
rule outlined above. They (a) lit3«$nsed contracts ; 
(b) flamsom ^ntrActs ,• (c) contract of necessity * with prisoners 
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of war ; {(I) contracts with alien oftemies residing or tx&ding 
in j^ritish or neutral territory; and (<?) contracts not of a 
commercial or financial nature. 

Licenced Contracts : — As has already «been jointed out as 
a general rule all contracts made or purported tohave been made 
with ali?n enemies in time of war are void mala prohibita. 
But the King, who has the inherent right to declare wb,v and 
raiirke peace, may will otherwise and direct that such contracts 
as are not opposed to public policy, or prejudicial to the in- 
terest of the realm, but will tend^o the benefit of his subjects, 
are lawful and exempt tliem by granting a licence dii’cct, 
or causing a licence to be granted. Such contracts are known al; 
licensed contracts and are considered legal and valid (the Hoop, 
1793, 1 Ch. Rob., 19(); Vandyck t*. Whitmore, 1801, 1 East., 
475). 

Jhinmu Contracts : — Ransom contracts were formerly held 
.valid in time of war. Thus in Ricord r. Bettenham, 1765, 3 Burr., 
1734, an action upon a ransom bill given in time of war wa.s sus- 
tained in time of peace. But no such action was maintained in time 
of peace (Anthorn r. Fisher, Doug. 049, note fb Cornu r. Black- 
burn). In Furtado r. Rodgers, 1802, 3 B^. and P., I9l,itwaa 
observed by Lord Alvanley that no action was ^er •maintainable 
upon a ransom bill in aCouit .of Common Law until the* cate of 
Ricord r. Bettenhapi, and that he had the aifthoriU' of Sir 
William Scott for saying* that in the Admiralty Court the^uit 
was always instituted by tl\^ hostage. The case of Ricord t?. 
Bettenham, 1)0 wever, tended to %how Ibat such an action in ight 
be maintained in a Court Conynon Law at the suit of an 
alien enemy^ In consequence of thj^ a simil|r action was 
brought in Co|nu v, Blackburn, Dotg. 641, and after argu- 
ments the Court of KingV ^ench held that it might t)e 
sustained. 

But all these observations • about rana#m copf^tP 
now become mi academical interest only, im^much as hy$ 
Statute in 1782 (22 Qem III., c. 25) ransotn contracts 
made illegal *and voifl. The Crown has, bpwafieri 
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the right to allow British subjects to ransom their property 
by an Order in Council (Cf.^See. to of the Naval Prize 
AcC, 1864). 

Contracts of necessity n'ifh pri'ioners of war : — Contracts of neces- 
sity entered into during the continuance of war b\ prisoners of 
of war are ^valid and may be sued upon after peace fias been 
declared. Thus, bills of exchange drawn by a prisoner of war 
for his own subsistence constitute an exception to the generrl 
rule by which all contracts made between subjects of belligerent 
states during the existence of uarare void (Nelson \\ Trigg, 3 
Tenn. Cas., 733 ). In Antoine /*. Morshead 1815, 6 Taunt., 
^37 ) a bill of exchange was drawn on tlie rlefendant in 
England by his father, a British subject detained ])risoner 
in France during war. It wa^^ payable to two other British 
subjects also detained theVe. It was afterwards endorsed to the 
plaintiff, a French subieet, who was a Baiiker at A'erdiin, 
and accepted by the defendant. The plaintiff was held entitled 
to recover on the bill after the declaration of peace, (iibbs, 
C. J. observing as follows: ^ This is no bill ol exchange 
drawn in favour of an alien enemy, but by one subject in 
favour of another subject, upon a subjecr resident here, the 
two first being ‘both detained prisoners in France; the drawer 
might legally dmw' such a bill for his subsistence. After the 
bill is so drawn, the jDayee endorses it to the plaintiff, then an 
alien enemy. How was he to avail himself of the bill except 
by negotiating it and except to the inhabitants of (hat country 
in which he resided? ’ The principle undoubtedly is that there 
shall be no communication w’th the enemy in lime of war, but 
in this case it ’s a contract between the two suV jeets of the 
enemy country t^hich is perfectly legal. 'Jhus Bills of exchange 
held by prisoners of war seem fo be in an exceptional position 
in Common Law. 

The Ju^ge mentioned above tiad occasion to refer again to the 
above casein Willison Patteson, 1817,7 Taunt., ^39, as forming 
anexceptio^n to tire general rule invalidating contracts during war 
with alien enemies, because of their bein| grounded on necessity. 
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The reason underlying the decisions in the above two cases is 
als# the only possible way of i^concilin^ the case of Daubez v. 
Nesbitt, 17G4, 6 T. R. with the general principle that a p^ty 
cannot sue in trust for alien enemy (Btandonr. Nesbitt, I79i, 
6 T. R.JZZ). 

ContracU with alien enemies rending or trading in British or 
neutral territurg : — 

• The principle that the enemy character is determined by 
domicil, a doctrine applied, as already observed, to the case of 
British subjects, who have a ci^^l or commercial domicil in a 
neutral countiy, as also to the case of British subjects or neutrals 
residing or trading in enemy territory, w'ould logically lead to 
the conclusion that alien enemies who have a civil or commercial 
domicile Jn a neutral state or in the British territory, should not 
be deemed to be such. In fact, the observations of Lord Lindley 
in Janson's ease might lead one to adopt the view, but ordinarily 
*the English decisions have not gone so far. 

No case seems to have received judicial decision as regards 
a contract made during the progress of war with an alien enemy 
residing or trading in a neutral country, not being neutral terri- 
tory in Europe. Such a transaction is not wholly forbidden 
by the Trading with the Enemy Proclamation, No. 2 ^f 9th 
September, 1014. .\rt. (» of that Proclamation j)rovide8 that 

where an enemy has^i brand locally situated in ^British,* alHed, 
or neutral territory, not being neutral terniorv in A«ro/?e, tran- 
sactions by or with such bradch shall not be treated as transac- 
tions by or witli an enemy ; bdt where such branch carrfes on 
the business of insurance or ^re-in^rance ^oJ w^hatever nature, 
transactions hf or with mch branch are deemed^ to be tran- 
sactions by or •with an enemy^(cf. *Art. 5 o4 the Proclama- 
tion relating to Trading with ttie * Enemy dated the 8th October 
1914). Contracts made during the pendency of the present vmx 
ivith an enemy residing or trading in neutral fbrritofy in Burope 
are therefore fllegal and void. But the validity of contracts 
made with an ei^eray resNing or trading in neutraU territoiy 
outside Europe is still a 3oabtfuI matter. Such oontflmt^ unless 
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they aie of insurance or re-iusurance, are not illegal in the sense 
of being criminal. They are probably valid for all purposes, 
except that they do not entitle an alien enemy to sue upon them 
during the presen v. wrar. It is hardly possible to construe the per- 
mission as an implied licence of the Crown, which enables such 
enemies to sue. Whatever enabling value the Proclamation has, 
it is meant for ‘British subjects only. The Proclamation does not 
prohibit tmnsactions during this war with an enemy, I’esident 
trading in British territory ( cf. Arts. 3 & 6 ) excejit transactions 
of insumnee or re-insurance ( cf . the Trading with the Enemy 
Proclamation, 8th October 1914, Ai-t. 5). Such tiansactions are 
not then illegal. But the same question arises as to the extent of 
the validity. In this connection several earlier English decisions 
of which Alcinous v. Nygren, 1854, 4 E. & B., ‘217 and Alciator 
V, Smith, 1812, 8 Camp., 244, may be prominently mentioned, 
ai'e worthy of eonsideiation. In Alcinous r. Nigreu it was held 
that a person born in Russia, but domiciled in England, could 
not sue on a contract of service which he had performed before 
the outbreak of war between Russia and Great Britain on the 
ground that he wa. alien enemy. Similarly in Alciator r. Smith 
an action by the endorsee against the drawei* of a bill of exchange 
was dismissed jOn, the plea of an alien enemy, although the plain- 
tiff, r a Prench lady- had resided for a long time in London. It 
was also held in that case that even where an alien enemy was 
domiciled in the United Kingdom and had registered lier ]>laCi 
of abode in compliance with an Act, that did not amount to a 
licence to reside in the United Kingdom. 

From the above cases it would ajij^ar that at Common Law if 
a contract was made in ^ime of war with an alien enemy residing 
or trading in the United Kii^dom such contract, however othewise 
valid, would not be enforced by a Huit at the instance of the alien 
enemy during hostilities, unless he had the ex])ress or implied 
bcebce of the Crowp to trade or, reside in the Kingdom. It may 
be possible to construe the Trading with, the Enemg Proclamation, 
, No. 2 of 9th September 1914 togejtihe^* with Aliens Restric- 
tion Act, ' 1914, Orders in Council issued in virtiie thereof as an 
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implied licence to this effect. Howe\^r this may iJe the ctse of 
De^ahl v Braune, 1855, II Exeh., 178, where the English 
wife of an alien enemy, wlio lived in Er%land separately fromjier 
husband was barred from suing on a breach of ^contract of sale 
of a school, would no longer present difficulties. • The status of a 
marriedVoman has changed since then. Now a woman married 
to an alien can make a declaiation that she desires^o retain her 
IV’itish nationality. Thereupon she will be cfeemed to continue 
a British subject (cf. British Nationality and Status of Aliens 
Act, 1914, 4 & 5 fxeo. V, e. 15, S^IO which came into oj:>eration 
on the 1st of Januarv 1015). It is thus concluded that contracts 
falling within this tourtli exce]>tional class, if otherwise valid, afte 
enforceable by a British subject even at Common Law ( cf. 
Robinson it Co. r. Continental Insurance Co. at Mannheim, 
reported ^n the Ti///rs of 17th October 4 ). * •• 

In DiU'Hct/ Kt/le, 1869, 96, Am. Dec., 617, it was also declar- 
•ed than an alien enemy might be sued at law though he would not 
sue, as neither reason, nor policy, forbade judicial proceedings 
against an alien enemy in favour of a friendly citizen. Sir 
Frederick Pollock seems to be of the same Opinion ( cf. Prin- 
ciples of Contract, Sth ed., [». 100) and points out that even alien 
enemies could enfor:?e such contracts after the^wg.r had ceased. 
It is also possible that contracts made with alien enemies* esMeni 
or trading in the ynited Kingdom are enforeAMe by them 
Tluring the continuance of war by such modes of self-redrest, as 
lien, or retention and approj^'iation of payments. 

The Trading with the Enen^y Proclamation, No. 2 o4 1914 
also seems to mak£ such coi|traet% valid in favotir of and enforce* 
able by Briti4^ subjects j^Arts. 3,6 andTi), It may be further 
noted that Art.* 7 of that Proclamaticfc j>iovide8 that nothing in 
the Proclamation shall be deemed to prohibit payments on account 
of enemies to persons resident, carrying on business, or bein| in 
the British dominions, if such payments arisesiOui of ftun|BM3tion6 
before the outbreak of war, or ar^ otherwise permitted. 

Contracts mi of commercial or finandat nainre :~The 
doctrine of non^intercoiHrse between the residents belligerent 
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states «»during ^ war has so« far been applied to commercial or 
finaDcial contracts. The language of the judges in some cases 
is wide enough to cover every kind of contract, but it must, 
of course, be interpreted by a reference to the actual facts of 
those cases. It js also true that the Trailing with the Enemy 
Proclamation, No. 'I which has a statutory force uiKler the 
Trading with the Enemy Act of 1914 (4 & o Geo. V c. 87, Sec. 

1 (1) warns all persons resident, carrying on business, or being 
in the British dominions, hiot to enter into any commercial, 
financial or other contract or obligation, with or for the benefit 
of the enemy . i.e. any one residing or trading in enemy 
territory (Arts. 3, 5 and 9)’. A contract not of a commercial 
or financial nature, <?.y. a promise of marriage, might be valid 
in favour of, and actionable at the instance of a British subject ; 
an(L ilf might even be aactionable at the insUnce of 'an alien 
enemy on the restoration of peace. 

The language of Justice Gray in Kershaw r. Kelsey, 1869, , 
97 Am. Dec., 1^14, suggests a possible limitation of the above 
nature to the general rule of non-intercourse. In the course of his 
judgment he stated as a result of an exhaustive review of the 
principal American and English authorities on the subieet that 
^Hhe Law of Nations, as judicially declared, prohibits all inter- 
courre between citizens of the two belligerents, wliicli is incon- 
sistent wjth tkc state of war between their countries ; and this 
includes any act of voluntary submission to the enemy o\ 
receiving his protection, as well as any act or contract which 
tends to increase bis resources, and every kind of trading, or 
commercial interoourse, whether by^ transraicsion of goods or 
money^ or by orders for the delivery of either between the two 
countries, directly or indirjQgtly, or through the intervention of 
third persons, Or partnerships# ox by contracts in any form 
looking to or involving such transmission, or by insurances 
upob trade Ay or w^th the enemy.” 

Beyond the principle of these crises, the f>rohibition has 

not been carried to any further extent^ bjj judicial decision 

At this stft^e of the world^s progress wl^n all the tendencies of 
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the Law of Nations are to exempt individuals and j^ivate 
contracts from injury or restraint in consequence of war between 
their Governments, we are not disposecWto declare such contrite 
unlawful as have not been heretofore adjq{lged to be inconsistent 
with a state of war/’ 

The^followiug is the full text of what Messrs. Baty and 
Morgan say so luminously on the point uudSr discussion : 
‘‘^on-comriiereial eontraets are unafPected * by war. This 
principle rests on the assumption which, as we shall see, 
distinguishes a certain school of thought in the treatment of 
the question of trading with the enemy — namely, that the sole 
or principal object of the invalidation of enemy contracts is to 
prevent the commercial enrichment of the enemy. It was 
pointed out long ago by Lord Mansfield and others, that, since 
trade is feciproeal, traffic can never do •more good to the ^netny 
than to the home country. The true reason of the rule in both 
^ cases alike is, that commerce between the subjects of belligerents 
is risky, both to tlje individual who iindeiiakes it and to the 
state which |>ermits it. The foundation of the rule cancelling 
or suspending contracts is sinijdy that it wouW be unfair to bold 
a person to a contract when he cannot appear and defend himself. 
Coolidge r. Inglee, ]8I (>. 13 Mass., 26 is perhaps the earliest 

case in which the ground is taken. The case of New YbrkJLife 
Insurance Co r, Statham, 1818, 93 U,S., 29, is a stoong g,uthority 

the opposite sense. A policy of life insumnfe is not a ‘‘som- 
tnercial tranasetion,” any ^more thaiv the term of an olfice.” 
(cf. Baty and Morgan: The War: Its pondiiet and Legal r^ults; 
Chai). on Contracts with Aljen Enemies, pp. 284*, 285 and 286.) 


Chapter VI 

Isxecuted Con^*act8 made yith Ali^nJSuemieft before the oatbreak of war. 
An executed contract ^ a contra<jt, which is wholly per- 
formed on one^side oniji. If, for instance, a contract ttiade before 
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war executed so that a nionej debt has resulted, and no 'further 
act remains to be done which ^ falls within the lu'ohibition of 
no^-intercourse, the debt«is only suspended and revives at the 
end of the war ; ‘further if it is executed in part only, the obliga- 
tion to execute, it through is sus]>en(fed during the war and 
revives after peace is restored. Thus, when a contract has been 
entered into Hvith an alien enemy before the outbreak of war, 
and the performaiiee is on his side, the general rule is that wp,i’ 
only susj^ends his remedy, or in other words he cannot sue upon 
it during the existence of hostilities (Alcinous i\ Nygreu, ISof, 
4< E. & B., 317). Also, in (wpartt* Boussinakcr, 1806, 13 Vess., 
7i it was decided that a dividend paxable under a bankruj)tcy 
in resj^ct of a debt due and payable before the outbreak of 
war to an alien enemy ought to be retained in hand for pa\ ment 
to hinS on the restorationoof peace. If, however, an aliliii enem\ 
is residing or trading in the United Kingdoni with the licence 
of the Crown, he can sue on his executed eontiact during the^ 
existence of war (Wells i\ William^, 1()‘.>8, 1 Salk., 4o). Also, an 
alien domiciled in the British Isles ma\ have the right, a|)art 
from any licence, {o enforce the contract uidirectl} b} recourse 
to such form as self-redress and lien. 

On the other ^aricl, if the performance of the contract is on 
the j^arUof the* British subject he can enforce it bj action daring 
the continuai?fe of war, jirovided, of course, that a cause of 
acti((n has really ticcrued. * 

The general principle that an alien enemy’s right to the 
performance and right of action bn a contract, concluded and 
executed by him before war, is only susj^ended by the w^ar, apjilies 
paiiicularly to contracts^ which tinly require for their iierformanee 
the payment oi money by the other pai-ty. ' 

When the unperformed obligp.tion is not an obligation to jay 
money matters become still more complicated. If the obligation 
is iii its nature incapable of being suspended, the contract will 
be dis«Jblved (Griswold t>. Waddington, 1818, 16 John., 4jl8).* 
This, for instance, would be 'the case if the pro^r performance 
of the contract required some dealrngl; with thg enemy during 
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the war (Esposito v, Bowden, 1887, 7*E. & B., 768^ Accflrding 
to |he writer in the Coijimereml Rev ew for September, 1914, 
money paid in res])eet of executed cofttracts, under which ^no 
consideration has been received bv the p^^ty pi^ng the money, 
will be recoverable after* the cessation of hostiliti^ on the ground 
of failure of consideration. 

It follows from the trading with Enemy Procllmation No. 2, 
5, that a debt due to an alien enemy residing in his own 
country is not only iri’eeoverable but also it is illegal to pay it to 
him. Blit if such an enemy has ar^agent in the United Kingdom 
duly aj)i)ointed before the war, payment to such an agent will 
not be criminal, but on condition that the money, should not be 
transmitted by him to his principal during the war. (cf. Kershaw 
H, Kelsey, 1868, 100 Mass., 661 : also Trading with the Enemy 
Proclamation No. 8, Art:s : 6 (1), 6 am^ 7). But Art. 5 8f 4he 
Proclamation of 8th October, 1914, clearly forbids such pajTnent 
. where the business is of insurance or re-in.surance. 


Chapter VII 


Executory C^)nt^act^^ made with alien enemieu before th*e c-ntbreak of war 
— Forms of Executory Contracts which are not, wholly BToidtd by the outbreak 
of war:— (a) .Affreightment (b) Agency; (c) Insurance Jbe^tses; (e) 
Mortgages; (/) Negotiable Instrnments ; ((/) Share# and Debentn^s in 
Companies — The law applicable to each. 

• 

((/) Affreightment. The performance of such a contract 
is conditional on there being no prevention from any of the 
contingencies, such as * the king’s enemies,* ‘ the restraint of 
])rinces and rulers.’ If fulfilment is ingpossible without engaging 
in intercourse with the enemy contract is ip^ facto dissolved 
(Reid V. Hoskins, 26 L. J. Q, B., 5). A declaration of war may 
at once render the contract voi^ (Avery t\ Bowden {5 L. J? Q, 
" B.*, 49). Allgjodsin the^enemj; country are invested with* enemy 
character ; hence in the absence of a special licence^ exportation 
becomes unlawful, aq^ the agreement relating thereto null and 
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void ^sposito t\ Bowden, ^27 L. J. Q. B., 217). Accordingly, if a 
shipowner carries a cargo under sftch eirenmstaDces as amount to 
trading with the enemy^ an action to recover freight so earned 
iWll not be entertained (Muller ?*. G^^rnon, 3 Taunt., 394). 
If enemy goods are seized on board a neutral vessel, the 
captor must ordinarily pay the full freight to the neutral carrier 
(The Cbpenh&gen, I Rob., 289), but not so if the goods are 
Contraband (The Mereurius, 1 Rob., 288). If an enemy vessel 
is seized with a neutral cargo on board, the captors may take 
the goods to their destinatiDn and receive the freight thereon. 
But should restoration of both ship and cargo be effected 
without unlivery, the original contmet is not dissolved, and 
the parties are put into their original position. 

A mere apprehension that the place of loading is about 
to become hostile is not' sufficient to cause an abandonment 
of such contract ; the restraint must be actual and operative, 
and not merely expectant and contingent (Atkinson r. Ritchie, 
10 East., 530). On the other hand, ''an apprehension of capture 
founded on circumstances calculated to affect the mind of a 
master of ordinary courage, judgment, and experience, would 
justify delay henq^ no action fot damages would lie in case of 
deviation in tlie voyage, or detention of the vessel in neutral 
watSs.in order to avoid imminent risk of capture. (The San 
Romau, 0 A. & E., 583; the Patria, 3 A. & F., 136). Apart from 
the upderstood exceptions, should any circumstances arise which 
would render the lawful fulfilment of the contract impossible, e,^., 
in case of a port being blockaded, it would be dissolved by /orcr 
majeure (Baily v, De Crespigny, 4 ti. B., 180) bn the principle 
that ^^ lex mn eogii ad im'imHililiaP An embargo does not 
opemte in this way ; it 'merely effects a tempers ry suspension 
of the contract and the liabilities thereon for the time being ; 
and pn its removal the contract is restored (Hadlay v, Clarke, 

8 T. E., ^59). But should it continue so long, or is kid 
under such circumstances, as in '•fact to defeat tht object of the 
voyage, the^contract would be dissolved cn the principle 
non cogit ad InposstbliaJ* 
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But an Executory Contract is a sort of contraitural eKga^e- 
m^nt which is either wholly* unperformed or in which there 
remains something to he done on bath sides. There is very 
little authority in English Law as to the effec# of war dh suijfi 
contracts concluded wfth alien enemies before* the commence- 
ment t)f hostilities. The only place where the law on this 
point is stated is a note at the end of Clemeiltson v. Bles- 
1855, 1) Ex(*h., I;h5 But tliis statenlent, it has been 
said, is to be taken with some degree of modification as it 
refers to s|>ecial classes of such jeon tracts. 

The celebrated American decision of Griswold v, Wadington 
(1818, If) John., which is frequently quoted as au authority 

for tlic coni ent ion, does imt lay down any such principle at all^ 
while in a much later, hut also widely-quoted case, decided 
by the *\meriean Supreme Court (c^., New York Life in- 
surance Company r. Statham, 1876, 19 Am. Rep. 512: 
Not(*) one of the judg(‘s referring to the exception to the 
general rule under wliich the outbreak of war has a more 
suspending effect on exeeufory contracts, states that an 
exception arises in the case of ^ K.r tor Ckmi facts in which 
timt* /a* iif the f‘S}<e)irr of th** contract ! l^his will mean then 
that executory ('oniracts in which time is%<^ tlje essence are 
not eaiicell(Hl by the out break of war. 

Th(‘ rule that the right to enforce an agreement ^ with an 
\lien enemy entered upon before war is •only suspended 
during the continuance of war and that it revives aftA the 
conclusion of peace has in many ca^s been laid down wjthoat 
any qualitication^ Thus, ^for instance, ui the judgment of 
Aleinous r. ^\ygveu (1854*, 1 Jur. N.»S., 16] the following 
passage occurs in support of the eogtention : The contract 

having been entered into befoije the commencemtnt of hostilities, 
is valid ; and when peace is restored, the plaintiff may enforce 
it in our Courts.^’ 

* A contract which \% wholly ^executory or if it is such that 
according to its terms ^ it^ ought to be performed during tism 
war and perfbrmance^after the war would not^ Satisfy the 
8 
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contrac^t, thep it is abrogated and the parties are left in the 
position in which they found themselVes at the date of the 
outbreak of war (Esposito r, Bowden, 1857, 7 E. and'B., 
76t). , An executory contract concluded with an alien enemy 
before ^ the war* is m^ly suspended charing the war as regards 
the rights of performance and action (Janson Driefontein, 
Consolidated ^Mines Ld., 190:!, A. C., 180). But such a 
contract is either avoided or dissolved by the outbreak of 
war (a) if it enures to the benefit of the enemy (Fui-tado r. 
Rodgers, 180*!, 8 B. and P., 191) or (4) if in its nature 
it is inca|)able of susi)ension^ (Griswold r. Wadington, 1818, 
16, John., 428). Similarly, it has been held in Zinc Corporation 
Ed. and Romanic v, Skipwith (1914, 81 T. L. R., 100, 
although reveraed on other grounds without dealing with the 
point) that it is not contrary* to public policy for a contract 
made before war to provide that after the war is over, trading 
shall be resumed with persons, who, in the meantime, have 
become alien enemies In the more recent case of Zinc Cor- 
poration Ld. V, Hirseh (Ai*on). Und Sohn, 1915, 1 40 L. T. 
Jo. 1 54 C. A., the Court held that a contract, which provided 
that the agreement should be suspended in the event of war, 
was nevertheless dissjtdved, on the ground that the suspension 
referred only ‘ to ^deliveries under the contract, and therefore 
in otiier respects the provisions of the agreement were to remain 
unaffected, which, since the outbreak of wav, would be illegal.. 
It mtt^, however, be noted in passing that the liability of an 
alien enemy lessee for rent is not liifiited to rent which became 
due before the outbreak 6f war, but extends to rents accruing 
after that date (Halsey v. Lwwenftld, liM5, 82 T. L. R., 
138 ). 

The foregoing is therefore a general statement of the law 
on this topic, it must be borne in mind that it relates to 
contras between parties * divided by the line of waty that is 
to say dpmibiled or for the time being in the countries of the 
respective belligerents {cf. Pitt 'CobbettV Leadmg Cases on 
International Law, Srd Ed., Vol. 8, p.^66^. 
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The above views of the British and American case-law show 
tha^the suspensory effect of* war on^ executory contracts is, 
as a rule, chiefly confined to those of a ccjptinuous nattlh^e. 
When the executory cor^ract is not of thi8 charaater but relat^ 
to a single transaction, a sale of goods dr land, it will 
generally be dissolved by the outbreak of wai^ In many 
such cases time will be of the essence pf the contract, 
ellher by the express agreement of the parties or from the 
circumstances of the cases, as for example, in an agreement 
to sell perishable goods or an •interest in property of a 
speculative or wasting nature. They are, of course, some contracts 
where time is not the essential question, a promise to 
marr}’. But in most cases time either is or becomes important. 
So the deration of war beyond what would be regarded the 
court as reascmable in a given executory contract of this nature 
will probably dissolve the agreement. 

• There are some contracts, which though executory, remain 
in force. *‘Thns,^’ as ]K)inted out by Messrs. Baty and Morgan, 
a (ierrnan Hamburg merchant has paid for^a series of archi- 
tectural plans, to be prepared and handed to a specified builder 
in Newcastle. There is no reason why the aontract should be 
cancelled or even suspended, since it involves no cemmunjeation 
with the enemy, no benefit to the enemy and no injustice to any 
one. The remedy w no doubt susj^nded unjil the Mose of 
hostility, but it is dubious whether the delay in performance 
could tlien l>e depended. The case is, of course, different where 
the British party lias not enjoyed the bebeiit of the contract.* He 
cannot be expected to j^erforih his part in exfiectation of a return 
at some indefinite date. SUich a contract should bbgcancelled by 
the outbreak of war (War ; Its Condltct and {iOgal Results, 
p. 278), but Sir William Scotf has given such engagement a 
somewhat lenient view in Juthrow Catherine, 1804, 5 Ca, 
140.. 

Besides (n) •Affreighnfent, Irhich has been treated above, 
the other particular fornts df Executory Contracts, tj> which 
the law propounded above is more or less applicable aie ; 
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(6) Agency ; ^ {c) Insurance ; (rf) Leases ; (e) Mortgages ; 

(/) Negotiable Instruments ; {g} Shares and Debentures. ^ 
^AgenJoy : — According io the American decisions on this point 
the relation of principal^ and agent existing between the residents 
of belligerent s^tates, is not necessaril}^ terminated by the out- 
break of war. Whether the agency will be revokeJ’or not 
depends upo£ the circumstances of the case and the nature and 
character of the ^agency (Williams v, Payne, 1898, 169 F. 
Reports, Sup: Court, 65). It is interesting to note, however, 
that an agency for general purposes conferring a general 
authority is probably terminated (U. S. r. Crossmayer, 9 Wall., 
7*2). An agency, limited to a ])artieular business, is suspended 
so far as it involves any intercourse or dealing with the enemy 
or any transmission of money or ])ro]>erty to an enemy country 
(Smali’s Administrator ?v. Lumpkin’s Executor^ :!S Graft., 8^3:^). 
But where such agency does not involve prohibited acts or tiie 
assent of the principal, or his subsecpient ratiticatioti is (*x| ressly 
given, or may reasonably be implied, it continues until otherwise 
ended (New York Life Insurance Co r. Davis, 1S77, 95 F. S. 
Reports Sup. CoiK't, 4:15). It has also been followed in tlu‘ 
same decision that if the agent has the property of the principal 
in his possession <ir CKJnlrol, he must preserve its safety <iuring 
the war*^nd must restore it faithfully at its close. 

It w^s decided in Moosseaux /*. Urquhart, 1867, 19 La. Ann., 
4>82v that an advjrlt for the management of proj)erlv in a belli-^ 
gerent country remained bound by the contract of agency to his 
enemy principal and a j^yment of a debt by the debbjr to tlie 
agent was held justified, both residing in the same country 
(Robinson v. International Life Assurance Society, ^1870. 1 Am. 
Rep., 490). Jfut it was a^condition precedent that the agent 
should have beeit appointed before v^he war (U. S. v. Grossmayer, 
9 Wall, 72). 

That was the establishtd law^on the point up till 1914 when 
the decision of Oremtein and Ko^pel v. Egyptian Pi;p»pate Co. Ld. 

, (1915, S. C. 55) brought al^ut ^.changed view. Lord 
Strathclyde, ^ who gave the judgme^it, deelAred that in 
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that ease an express provision was «given and £hat nolhing 
short of an express licence to pay the enemy’s agent would 
affect the sweeping prohibition containecWin Sec. 5, sub-Sec. (1) 
of the Proclamation No. 2 of the Trading with the Enemy an(i 
held that a mere agencT was not a branch \yithin the said 
ProclamStion, para, ti, and that payment of money after the 
date of the Proclamation in fulfilment of a contract current 
or^the outbreak of war was not a transaction. * 

The American decisions on this jioint are unhappily at vari- 
ance with the Acts, Orders in Couimil and Proclamations 
relating to the present* war. Messrs. Batv and Margan while 
considering the point says: '' If partnerships are cancelled be*« 
tween subject and enemy, so must agencies be. And if the 
agency is at an end, the agent’s authority is determined. But, 
conceding for the moment that it eonWinues, can the ageift en- 
force his hostile princiiJaFs rights? And are voluntary pay- 
ments to him (»n account of his princi])al valid?” (War: Its 
Conducts and licgal Results, p. :i78). The same two well- 
known ant len ities in <iealing with the topic of performance by 
agents liav<? oliscrvcd as follows: “ We are uiitibie, however, to 
sec that there can he any harm in the mere receipt of goods or 
cash from an enemy through whatever clmiwieUin England. 
This seems to be jirohibited by the Proelanmtion of Septemi>er 
1914; hut more dangerous things have been alimved.^ 

4().) They supj)ort their remark by tjuoiin^ from Allen•^^ 
Russel (-3 Am. Law Register) as follows : If an eifemy 

orders his agent in the North^to pay a debt contracted ^fore 
the war, 1 %m not aware of anything wrong in this according 
to the public of war. Goods might* be seized in passing, 
but the appro|)nati()n of property or ni 4 ^ey already here is not 
prohibited.” 

It has also been held in America that an arrangement by an 
agent for protecting and safe-keeping his principal’s pioperty* if 
that princi|>al 0 subsequently birns out to be an alien enemy, 
would be valid (U. S. i\ ^uipgley, 103 U. S. Ilep. Sup. Ct., 596). 
A sale by the a^Jent of bis principal’s property during Jille progress 
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of thfe war was eonsidereU valid in Murrell r, Jones (46 Miss., 
565). In Williams r. Payne, (4898, 169 U. S. llep. Sup^ Ct.j 
55) a power of attorney 'executed by a married wom^in, with hei 
husband’s concurrence, to convey her lapds was held valid anc 
not revoked by •the outbreak of the civil war. And in Pofx 
V. Chafee (14 Rich. S. C., 69) an authority to an agent 
to receive th^ proceeds of the sale of his principal’s land was not 
deemed revoked by such principal being taken a prisoner ‘of 
war. Though it was held in Blackwell r. AVillard (1871, 6 Am. 
Rep., 749) that the relation Qf attorney and client was generally 
terminated by war, the decision in Washington 1 university r. 
Pinch (18 Wall., r259) upheld the attorney’s defence of an action 
against his client. An agent is bound by law to render account 
to his principal on the termination of war (A Id well r, Harding, I 
Low., 8ii6). An agent 'managing under a power of attorney 
business carried on by an alien enemy was held not entitled (o bring 
action for a declaration that he was a trustee of the assets of the 
business and entitled to collect and give receipts for money’s 
due to the business, or for the a|ip(nntment of a receiver, on the 
ground that he Yiad no greater right than his principal, who 
being an alien enem^ could not sue (Maxwell r, Grunhut, 1914, 
81 T. L. R. 79, a A.) 

fnsurance : — Thtf rules governing insurances of enemy’s 
goods a^instlbsses happening during time of war were settled 
in Ghreat Britain about a century ago in a series of decisions* 
which arose at the time of the ^French Revolutionary and 
Napoleonic Wars. 

On the Continent -of Europe, the insurance'of enemy’s goods 
at sea against^capture Sy the insurer’s qwn State \«as generally 
speaking, illegal from ea#1y times on the ground that the 
destruction of the enemjr’s commerce was one of the aims of the 
insurer’s Government, and that to insure an enemy’s ship or cargo 
against ^sudh capture constitute really an encouragement of tl;e 
enemy’s commerce. This was •the lan^' in Spaih and Prance 
•and more or less in Germany, the Netherlands and Italy, and 
by the time the French Revolutionai^ Wars it had become 
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the gelieral rule on the Continent of £urope that the insuAnces 
of enemy^s property at sea was illegal and void. 

In order to understand the coiirae of judicial decisiqps 
in England it is necessary to bear in lyind that two distinct^ 
questions may arise ac^rding as the insurance was effected 
before oi^after the outbreak of war. Insurances were, in &et, 
not unoften made by British subjects, upon th% property of 
those wIh) were, at the time, subjects of an* enemy state and 
which proj)^^^’ was engaged in a trade, which it was the object 
of the British Government to repress. Referring to such 
insurances Kent remarks that both Valin' and Emerigon* 
have observed with a degree of surprise that English insuranceff 
of Frenchmen jiropeiiv were done during the war of 1756. 
This is what Kent says on the point: These English insurances 
were recognised as lawdul and it cannot#but excite our astcmish- 
ment that they were ever hazarded.” 

It must be noted, in passing, that, among the kinds of contracts 
that are cancelled by the outbreak of war, sj^ial importance 
attaches to marine insurance contracts covering enemy property 
against risks of capture by British ships. 

It was not until the year 1800 that it was first held in 
England that it was illegal to insure propert\^^n^ged in trade 
between Great Britain *and the enemy country. In thSt y«ar 
it was decided in Potts r. Bell (1800, 8. T. R., 548)ithat ajl trade 
\^th tht? enemy was illegal. According to the Earlier decisiDn 
of the Hoop (1799, 1 Ch. Rob., 196) it was illegal to encourage 
such trade by insuring the proi>^rty ei^aged in it. It myxgt be 
borne in mind that in that case the illeg^lty of the insurance 
resulted from being an encouragement to trade wjth the enemy, 
which it was the direct ^object of tljp Government to stop. 
It would follow from the sama principle, therefore, that any 
contract of insurance with the enemy, made during war, would 
be illegal and voided. 

* A welt •known French Jiiriet of the 18th century. 

* A French anihoiRty 8n Insurance Law. 
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Two years later, in 1802, the question as the operation of an 
insurance made before the outbi'cak of war, in the event of a 
c^ture by a British shij^, or the ship of an ally, diiring’ war, 
was dealt with in the case of FiiHado r. Rodgfers (8 B. & P., 
191). The facts of the case were briefly these : Furtado, a 
Frenchman, insured his ship, the Pefrouef/i, from Bayonne to 
Martinique and back to Bayonne. The policy was dated October 
179^. In November, 1798, war having; broken out between 
Prance and Great Britain, Martinique was captured by the 
British, and Furtado V ship, the Pei rout*} H was eapturetl alon^ 
with other French vessels. When the ]>olicy was effected 
and until action was brou<];*ht, the |)laintiff, Furtado, was 
resident at Bayonne and France was at peact‘ with England 
when the policy was effected. Hostilities between the two 
countries broke out wi 1798. An action on the policy 
was brought after the cessation of hostiliti(»s. The ((iiestion 
raised in the action was, whether after the cessation of hostilities 
a Frenchman was entitled to recover in the English Courts upon 
a policy of insurance effected in Einj^land before (*ominencement 
of hostilities for a loss by Ihatish capture during' the war. 
The principles applied in that ease ar(‘ laid down by Lord 
Alvanley, C. J., as follows in the course of his judgment : 
^Tbere is no express declaration, . of the Court of King’s 
Bench ^ithef'^br or again.st legality of such insurances, and the 
question comes now to be decided for the Hrst time. We are 
of opinion that to insure enemy’s, pnqiei’ty were at Common 
Law, illegal for the reasons given by the two foreign jurists 
(Bynkershoek and Vfilin) to whom have referred.’ The effect 
of the case was, that any contract of insurance whenever made, so 
far as it insured the 2V«>perty of an enemy /igainst a loss, 
which it was the object of the British Government to inflict ui^on 
him, was void. 

In 18€2, too, principles simiilar to those laid dotvn in Furtado 
V. Rodgers were affirmed in th^ case of Kellner \ . Ije Mesurier 
(180S, 4 East., 401) the judgment qf u;^ich was given by Lord 
Ellenborougii- Hi$ Lordship decided that an insurance must 
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contain an implied exception of losses caused by British ciptures. 
On similar j^roiinds were based the next decision of Gamba v, Le 
Mesurier (1803, 4 East., 401) wh^e it was held by the ^me 
Jud^e that the insurance was dissolvgd, not suspended, by the 
outbreak of war. The third similar case decided in that year 
by the same authority was that of Brandon r. Curling (1 803, 4 East., 
410) where, in confirming his decisions in the dbove-mentioned 
cases, he held tliat the insurance against theea]>ture of an enemy’s 
goods at sea, thougli effected with a British under-writer before 
the outbreak of war, could not enforced against such under* 
writer even after the restoration of peace, in order to recover a 
loss by capture of au ally of Great Britain. 

It may V)e noticed in ])assing that it has been held by both 
Bynkershoek and Valin that a marine insurance was- peculiarly 
impro|>er as tending to support enemyV mercantile marint. • 

i'o sum up briefly. The following principles bearing on the 
• subject seem to have been established a century ago and have 
remained unaltered ever since. 

(1) That any insurance of property, which would tend to 
act a.s an encourgemeut of commerce, whieii it is the object of 
the British Government to damage or destroy, is just to that 
extent illegal and void. 

(i) That any contract of insurance madeiduring a wafil* between 
tlie countries of the insurer and the insured is wholly illegal and 
^ void as constituting a species of ti'ading with ffte enemy. 

Next, we have to copfider the case of an insurance Effected 
before the outbreak of war on uf*o))ert^y on land belonging to one, 
who 8\ib«eqaenth» becomes^an enemy agaipst a loss, which occurs 
during war ^jetween the countries of the insu^. If the ques- 
tion is to be dfcided upon principle itjs not easy* to say exactly 
on what ground the insurance would be held valid. In older 
that it should be valid it must be shown not to be oontraiy to 
any principle of policy of the, British Government* Buff it is 
no part of tbs policy any eiviUs^ government in time war to 
destroy the private prqpei^ of idien enemies situated on 
whether in U& tenitoiy of the belligerent or in th# of initial 
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power.’^The only occasion, ort which it is now |renerally considered 
lawful to seize or destroy the private ]^roperty of enen(?ies 
sitiqektedin the enemy territory, is military necessity {cf, Wheaton’s 
International Lavi", 5th Ed. p. 504.) 

After the lapse of a century from the time of the Napoleonic 
Wars, the question as to the legality of the insurance of enemies’ 
property again acquired impoHance owing to th(‘ insurance by 
British subjects of property in the Transvaal effected before the 
outbreak of the war. In the absence of any express ilecision to the 
contrary, although there are qbservations of some of the judges 
pointing the other way, the true ]>rineiple seems to be, — 
that a loss covered by an insurance effected before the outbreak of 
war is recoverable after the war is over, although it be in res])ect 
of ^^roperty belonging to an enemy, unless it were the positive 
object of the British Government to ca))ture or destroy that kind 
property, or unless some other object of the British (-rovernment 
would be defeated by the insurance being allowed to be valid 
(Janson r. Driefontein Consolidated Mines Ld., 1902, A. C., 
484). 

It would seem to follow from the above proposition — that it 
was not the aim of the British Go\'ernment to destroy t he jiroi^erty 
of enemies situated'on land ; that to in<lemnify an enemy against 
the accidental destruction of such property would not contiict 
with any^objeCirat which the Government was aiming ; and that 
such«a>n insurance ‘would be only invalid if it would indemnify 
the enemy against a loss which the British Government intended 
him to undergo. - ^ 

In time of war the private property of enenties is liable to be 
con6acated by way of j’ienalty for military oflfencesr As in this 
case the loss is one which the British Government indicts deliber- 
ately it would follow that any thswirance by an English subject 
against such loss would be void. Another instance of the seizure 
of enemies jaroperty .on land is when forced contributions are 
raised for the support of the army^ and «ot the deprivation of 
'individuals of their property ; it wovld ^be conceived that an 
insurance a^et loss in this way would be Onobjectionable. 



CHXPTEJl VII 67 

IVo questions now arise on a consideration of the foregoing 
statements, namely : 

The legality of an insurano^f by a British subject 
of the jjroperty of an alien enemw against the ns|f 
of capture l^y the enemy’s Government. 

The legality of an insurance by a British subject 
of the pro))erty of another British subject situated 
in the territory of the alien enemf, against the risk 
of (‘apt lire by the enemy’s Government. 

The first of these questions was discussed in Driefontein 
Consolidated Mines Ij*!. v. Janson (1900, t, Q. B. 039). There 
the jilaintiff eoin])any was registered under the laws of the 
South African Re]>uljlie just a few days before the outbreak of 
war Ix^tween Great Britain and the Transvaal. The Com|>any 
had an oflice in London liut its head-qufui:ers were at Jobsfhnes- 
burg. Tli«‘ majority o! its share- hoi del's were Euro)>eans, British 
jind Neutrals, and not sidqeets of the Rejmblie. The treasure of 
the CJompany was insurt'd with British under-writers against 
captun* during il< transit from the Transvaal to England. 
Hostilities then broke out l>ctween the two# countries. The 
Government of the Traiisval seized the treasure during the course 
of its transit just befon* the war began ljt‘twe'^tlie^British Gov- 
ernment and tlie Government of the Bepiiblje. The ins«iraii|pes 
were held valid and not opposed to public j)o]icy. action was 
Tleld to Ik* maintaina^ilc in England against tke under-writers 
after the restoration of |)eaee, althougli the seizure, it ‘was 

inaintaimHl, was made in contemplation of war, and was 

• • • ^ 

made for the pur|»ose of securing funds to prosecute w'ar against 
Great Britain. The ratio Jecideadt of tW case that when 
the insm-ance was effectecf there was no existence of war between 
the countries ol the two cont;faQting larties. 'Bhere was only 
immineuce of tear which, it has been held, is not war. 

The second of these questions^ was discussed in tljp equidliy 
imjibrtant caseipf Nigel ^lold Joining Co. Ld. r. Hoade, tl90|, 

2 K. B., 849). In this case the plaintiff company was wgister^ 
as a joint-stock 'company' in the British Colony of Natal, and 
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tras treated as a British subject. Prior to the war the Company 
had worked the mine they owned© in the 1'ransvaal and ujj) to 
th^ time of the outbreak «of the war. Since the outbreak of war 
between Great Britain and the Transvaal they had sent the gold 
extracted in one shape or other to England. Before the 
declaration of war the plaintiff Company had effected With the 
defendant^ a « British subject, a policy of insurance of their 
products with the defendant British subject. On the breaking 
out of hostilities, the company ceased to work or to transact 
any business in the Transvaal and there was nothing to show 
that they ever intended to continue their operations afterwards. 
it was held that the products were British goods and that the 
company was a British company and could enforce the contmct 
of insurance of goods situated against the British subject for 
loss sustained during the war. 

To recapitulate the results of the discussion. As far as the 
private property of enemies on the sea is conctu ned this is still,, 
as it was a century ago, liable to capture as a means of destroying 
the maritime trade of the enemy. The reasons, therefore, 
w^hich originally '<^ause(l insurances of sucli j)ro|>ei-ty to be held 
invalid, still exist and tliere is no reason to sup])Ose that there 
is likely to be awy change in this res])eet so long as property 
of ^ihis'^description is liable to capture. 

Again, tho rule prohibiting all trading with the enemy, 
except by spedial permission, remains in full force and this 
rule operates to prevent a valid insurance being effected of an 
enemy’s property while the war, is in progress. 

There are no English cases on the effect of war on life- 
insurances, where one ^ of the parties to the coijtract becomes 
an alien enemy. There ^re some American decisions on the 
point, but they^re sadly conflicting. 

As a general rule contracts of life-insurance, w^hose j)remia 
ari payaWe at stated times, ope or more of which fall within 
the period of the war, unless there sM*e special terms in the 
policy meeting the case, are genej^lly abrogated by the war. 
Hie payment of such premia to an ^-alien enemy would be 
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illegal,* but it is not inconsistent with the terms of a jiolicy 
that^the insurance should subsitjb if the j)remia could not be paid. 
A failure to pay the premia during thi^ war avoids the policy 
(Woiihington r. Charter Oak Life Insurance Ca, 1874, 19 Ah^ 
Decisions, 495). Wheif such failure arises from the fact that 
it would involve intercourse with an enemy in his territory 
then, although the contract in terminated, tMfc assured is 
e^titIed to the equitable (surrender) value of fhe policy arising 
from the premia actually paid at the end of the war (New 
York Life Insurance Co. r. Stratham, I87t), 98 V. S. Rep. Sup. 
Ct. 24). The jmymsnts of premium during the war by the 
assured to the agent of the corn pan v, who resides in the 
same country as the assured, will keep alive the insurance 
(Robinson r. International Life .Assurance Society, 1870, 

I Am. Dee., 490), provided the ageat continued to^liave 
the authority to receive tlie premium but not with the view 
,to remit it to the enemy country (New York Life Insurance 
Co. r, Davis, 187 7, 95 U. S. Rep. Su|). Ct., 425;. Where a 
British subject r(*sident in the country is the' assured, an 
action may be brought on the policy even aft#r the commence- 
ment of hostilities (LeHret r, Pajallon, 4 East., 50.2 ; Robinson 
& Co. r. (Continental Insurance Co. of Mannli&hn, UDo, 1 K. R,, 
155 ; Karberg & Co. r.* Blythe & Co., 1916, I K, ft., 541^ 

It con Id thus W concluded from the cas«^ cited above 
that if a British subject was insured with* a German Life 
Office which had a branch in the United Kingdom pa^fment 
of premia by him during the war tc^ such branch would bind 
the German Life* Office, ^Sneh a transition, it has to be 
borne in m^d, was expressly allowed* by Art : 6 of Trading 
wdth the Enemy Proclamation No. of 9th September 1914, 
But it is doubtful if it has Jkept any force in* the face of the 
provisions of the Proclamation of 8th October, 1914. At 
a Conference of the International Maritime Cogimitte# at 
Copenhagen May 19^8, Sir •Edward Beauchamp, Chaiman of 
Lloyd’s, stated the o^eii^ position of British under-writers as 
follows : ' Nb contraats of marine insurance a'ill te^iepudiated 
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ou the ground that it covesB enemy goods^ but all such cohtracts 
will be faithfully carried out.’ ^ This statement, it has been 
maintained, expresses onlj^ the commercial view and does not 
a|ford solution of the crucial }K)int. 

During the present hostilities the f;osition has been made 
clear by the Roybal Proclamations of the 4th August 11) J 4, and of 
the 9th Septefoljer, 1914, and the Trading with the Enemy Act, 
1914, by which payments in fullilment of contracts of insuranj;e 
have been totally forbidden, making such payments at Common 
Law high treason. The abolition of the present belligerent 
right of capturing private property affords another indirect 
solution for the vexed problem. 

Leases : — The American view seems to be that a lease is 
not dissolved by war, but that the remedy of the party to it 
who becomes an alien em^my is siKspcnded during the War. The 
case in jwint is that of Kershaw /•. Kelsy, 100 Mass., 

561 . In this ease a citizen of Massacbihsetts, residing at M ississippi ^ 
during the Civil War, leaseci a j»lantation but was turned (»ut 
from there by the soldiers of the Confederate* States and had 
returned home to his State. The lessor tlun look charge of the 
plantation and delivered a cei*taiii amoiint of cottt n to the 
lessee’s son in^Misi^tssippi, who shipjjed it to the lessee at Boston. 
On ^the^ conclusion ^of peace the lessor s^ued the lessee for rent. 
In pronouncing^ the judgment, Gray, J. said : tlie lease now' in 
que^ion was madj w ithin the rebel territory,* where both irailies* 
were at the time, and would seem to have contem})lated the 
continued residence of the lessee upon the demised premises 
throughout the term. No agreement ajjpears to have been made 
as p^rt of a contract eonteniporaneobsly with the lease, that 
the cotton crop^sfiould be transferred, or the rent sent back, across 
the line betweendbe belligerents^ and n(» contract or communi- 
cation appears to have been made across that line relating to the 
leas6, the delivery of possession of the premises or of the corn 
or the payment of the rent of the one or the value of the other. 
The subsequent forwarding of the cotton by the defendant’s 
sou from Mississippi to Massachusetts^ may have been unlawful ; 
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but that cannot affect the validity of *ihe agreements eonfained 
in tie lease. Neither of thes^ agreements involved or* contem- 
plated the transmission of money or projperty, or other conynuni- 
cation, between the engny’s territory and our .own. We ArS 
therefore unanimously of opinion that they did not continue the 
law of nations, or the public acts of Government^ even if the 
plantation was within the enemy’s lines; and Hiat*tbe plaintiff, 
upon the case reported, is entitled to recover the unpaid rent and 
the value of the corn. 

The ease has been frecjuently ci^ed and regularly followed in 
America. 

As to the effect of contract Wtween lessor and lessee in case 
of an enemy’s invasion into the territory it has been held by 
an authority that : ‘If the lessee have just cause for vacating 
the property let he is not liable to payment, except in so far 
as he has had the use of the thing let to him.’ An incui^sion 
of an enemy which the lessee cannot resist is a jmi came and 
therefore the contract will be annulled. 

Some of the principles above enunciated have been accepted 

by the Cape Supreme Court in Kuhidge r, Hadfey, *2 Menz., 176. 

In the recent case of Halsey r, Lowenfeld 1 K. B., 148) 

a suit for rent under a lease was held maintainajftle, the rent 
* • 
accruing due after the declaration of w'ar. If was held in that 

Citse that there was created a term of vears bv the fease atid that 

it vested in the defendant and that the interest was not aff^ct^ 

by the provisions of Order’s in Council and that the fact that 

he could sub-let showed that the performance of the contract 

had not become impossible. 

Mortgagee ^War does not suspend a noo^tgage where 
there is no oe^sion to resort to enemy’s courts to enforce 
it against the mortgaged prdj)erty. In Dorsey r. Kyle 
(1869, 96 Am. Dec., 6r»8) it has been held that war djee 
not have the effect of presenting a citizen of a Stat% from 
enforcing its laws in the ccffiisfs of that State so as to 
subject a non-resident one^y’s real state situated |hereiii to 
the payment of a defft contracted before war, and secu^ 
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by a proper mortgage on the property itself, which has been 
executed and properly recorded prior to hostilities. The title 
of’ a> purchaser from the mortagee has also been held to be 
valid. 

C' 

Negotiable Insfrumeufs : — When a Negotiable Instrument, 

o 

such as a biy, of exchange, is made before the outbreak of war 
between persons f divided by the line of war,* it is unenforceable 
by an alien enemy during war, but the remedy revives on the 
couclusion of peace (Antoine /*. Morshead, 1815. r> Taunt., 332 ; 
Pitt Cobbett^s Leading Csoes on International Law, 3rd, Ed., 
Vol. 2, p. 87). Art. 5, sub-see. 4* of the Trading with the Enemy 
Proclamation No. 2 of 9th September, 19)4, warns any holder 
of a negotiable instrument in the British <lominions * not to 
accept, pay or otherwise deal with a negotiable instrument which 
is held by or on behalf of an enemy.* But it provides that 
*this prohibition shall not be deemed to be ini ringed by any 
person who has no reasonable ground for believing that the 
instrument is held or on behalf of an enemy.’ When a bill is 
made in war in favour of an enemy, its operation is suspended 
during war and a limited endorsement to a friend or neutral 
for the benefit of , the enemy holder, even if made before the 
war, will not enable the endorsee to sue. (Haarbleieher and 
Schuman Baerselraan, No. 1. The TVw^a, 1 8th September, 
1914 : the endorsement in this case was ‘ for me to the order of 
(tha plaintiffs) value in account*). Sankey, J. held the word.s 
^for me* to be equivalept to ‘for my use.’ The plaintiff (endor- 
see) and the defendant (acceptor) were English firms. The 
payee who had endorsed the bill v/as a German. But it has 
been held that if the transfer was by a general er. lorsement to a 
neutral, the latter would be entitled to sue and recover upon the bill. 
(Haarbleicher Schuman v. Baerselman, No. 2. The TimeSy 14th 
October, W14, where a bill was drawn by merchants in Petro- 
gad on a British firm who accept^ it, and was payable to 
the order of a Hamburg Merchant, who endorsed it.) Sankey, 
J, held in this case that the British/ firin could not refuse pay- 
ment to the holders, a firm of bill discounters, in London, on 
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the ground that it was endorsed an alien enemy iQ|£imaeh 
as the endorsement was not restricted. 

After the war the bill may be sued ^pon without restriction, 
but in the case of an enemy plaintiff, without in^rest upto4he*end 
of war. If made durinf^ war in favour of an enemy they would, 
like other commercial contracts, be entirely void, both during 
and after war, unless they fall within the exceptwns, given 
in respecit of trade carried on under the licence^ of the sovereign 
or as ransom bills. A transfer to a neutral or British subject 
would not in any way improve the |)osition of the holder 
(Willison Pattesgn, 1817, 7 *Taunt., 489). In this case an 
Englishman in a hostile country became endoi*see of a bill by 
an enemy on an Englisiiman in England and sueil after the war. 
Burrough, J. laid down the general projM)sition in the following 
words iit the judgment thereof ‘Micheloji (an enemy) couid ^not 
during war bring an action for money had and received against 
the holder of its funds here ; neither can he, by drawing a bill 
on his debtor or endorsing it to another, produce the same 
effect.’ 

Bills of Exchange, gmiited or negotiated ^ith alien enemies 
by British prisoners of war for their necessaries can be sued jon 
by such alien enemies on the conclusion ol^peace (Antoine v, 
Morshead, 1815, 0 Taunt., 287). 

Shares and Ikhcniures in Companies : — Debentj^tfes held by a 
enemy will not be liable to eonfiscatioii, butf as in the ease of 
other debts, neither princijial nor interest, will be paid during 
war, but will become payable according to the terms of the 
debenture after tli^ termination of war. Debentures or coupons 
to bearer, even if originally*held 6y an alien enemy, will be en- 
forceable if they came* by genuine transfer inicf the hands of a 
neutral or friendly holder. ^Itjnay bedifficulUto show the real 
title, but it would be illegal to pay the amounts for the purpose 
of being transmitted to a hostile country. The rgle of non- 
inlereourse w^ll prohibit the^ allotment of shares or debentures 
to an enemy during^ war, or any other act which confers 
property uporf or results in\payment to an enemy. 
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So^ fat as the position of share-holders or debenture* 
holders of a company is concerned, it is submitted that if such 
persons are alien enemies^ they do not cease to he share-holders 
or debenture-holders, but that their rights are suspended and 
revived after wav I^indley on Companies, 5th Ed., p. 37). 
But the dividends on the shares and the interest on the ^deben- 
tures, so far as^ they are not represented by coupons payable to 
bearer, ar^ of v^hich therefore the on worship would not be ap^ 
parent to the companies, cannot be paid to enemy subjects 
during war. At its close they will be entitled to claim back the 
dividends and interest, but no interest on debentures after their 
maturity, subject, in the case of share-holders, to any calls 
made in the meantime. 


Chapter VI 11 

Effect of war on Partnerships where one partner is an alien enemy and 
on Shares in Companies held by alien enenii(‘s — Differences between 
Companies and Partnerships — Position of Directors of Companies — Enemy 
Debenture- holders. 

The rights of sh^e-holders in a limited company are theore- 
tically contractual rights. Hence on the putbroak of hostilities 
such contracts as 6xist between an English com|)any and an 
enemy shareholder, or between an English shareholder and an 
eneril}^ company, ought to* be dissolved forthwith in eonsecjuence 
of their executory nature. On the one hand they involve a conti- 
nuing liability for calls on the shu<res ; on the other there is an 
obligation to pay a periodical interest. Then there is the 
mutual and coi^kiuing right on the part^of sliarelioUers to assist 
in the management of tke company’s business, c It is for this 
reason that text-fcook writers have held almost unanimously that 
a commercial partnership between partners, of whom one or 
more ar^ alien enemies, is automatically dissolved by the out- 
break of war. The authority ^vhich<^ is freqtcently cited in 
support of^ this rule is the Am^rica^i csase of Griswold 
Waddingtondn 16 John., 438. In order' to appreciate the effect 
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or the judgment in that case it necessary to take a fareful 
survey of the facts thereof. • Henry Waddington and Joshua 
Waddington had carried on the partnei%hip business, the forgier 
living in London and the latter in New Yo^k. Thft partnership was 
dissolved bv mutual agreement before the ontbroak of hostilities 
betw(^ii lOngland and the United States. But the publication 
of the notice of dissolution as required by American law was 
. (Emitted. 'JMie jdaintifiF (iriswold, an American citizen, ti'ansact- 
ed business with Henry Waddington, the London partner, 
after the outbreak of the war. AJ the termination of the war 
(jriswold sued Joslfui Waddington, the American partner, for 
the balance due to him r(*sulting from his transactions with the 
London partner. The jdaintiflf was non-suited both by the 
Court of First Instance^ as well as by the Appellate Court, chiefly 
on the ground that the business transactfons between the plSintiff, 
an American citizen, and Henry Wiuldington, a British subject, 
were affected by the prohibition of intercourse caused by the 
war, and tliat consequently no valid claim could arise therefrom* 
Spenser, J., who tlecided the ca.se on the strength of a rule of 
Homan law referred to in the Jur.tinian Institute;, HI, 25, 6, said : 

‘ The state of war creates tlisabilities, imposes restraints, and exacts 
duties altogether inconsistent with the coiJliniKinee of the 
relation/ The fact that the partnership was dissolve!! by^the 
outbreak of war wa^ referred to in the argum^flt before the 
Couit of Appeal, but that Court did not put much streis on tiiat 
fact. • 

Sound reasons have betm laid down in the decision pf the 
above case. It is* evident ^lat a paitnership between a British 
subject and j^ieu enemy jn the enemy tefritory ^nnot continue 
For the folio wi|ig practical reasons the parties' power of 

nutual control cannot exist^in^the very circumstances of the 
3ase ; (6) no person can derive any profit from his partner who 
becomes an alien enemy trading in the enemy country ; jind (c) 
t is impracticable to suspend aAl operations of the partnership* 
business during war intil |.)6ace is restored, as it might be 
preiudieial to {he othef narffaers to have to carry onlhe nroitlefis 
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pw+n'ership for the barren [period of war and then to 
'pick ui) (he Xthreud^' <»f the ^msiness which was practically 
gtren up. ‘ 

The first two reasons have been stated by Chancellor Kent 
in the decision of Griswold r. Waddinj^ton. The third leason has 
been adduced by Hall in his Treatise on International Law. Also 
the Partnership Act of 1890, sec. supports the fore^oinp;* 
proposition. ^ 

The character of a company will not be determined by 
ascertaining whether any or the majority of or all shareholders 
therein are enemies or not, but by ascertaining whether or not it 
was incorporated in the enemy territory, that is to say, by its com- 
mercial domicil (Janson r. Driefontein Consolidated Mines Ld., 
190*2^, A.C., 484 ; Continental Tyre and Rubber Co. Ld. ?*. 
Daimler Co. Ld., 19lo, 1. K. B., 893). In Janson *s case the 
House of Lords did not come to the conclusion that the res- 
pondent company wa.s a subject of the Transvaal Government.' 
merely because the companv was incorpomted in its territory, 
although the company was also resident and carrying on business 
in the Transvaal! In the Continental Tyre ease, however, it 
was held that thfi sole fact to be ascertained was the place 
where the company was incorporateil.^ For some purposes a 
company has been deemed to be resident where the central control 
and management actually abides (De Beers /Consolidated Mines 
Ld. ^ Howe, 1906, A. C., 455), but this is immaterial in 
considering whether a company is passessed of enemy character 
or not. 

Although a Royal Proclamation can rieither make nor 
declare the l^w (per ' Buckley, J. ii\ Continen^l Tyre Co. e?. 
Daimler Co., 1915,1. K.'^B. at p. 921) the provisions of the 
Proclamation relating to Trading with the enemy must be 
obgerved under .pain of punishment (secs. 4 and 5 Geo. V,, c. 
17 s. Ic (4) ), and also under seci 1 (3) of the Act ^ Every director, 
manager, secretary or other officer of ^ Company committing a 
breach of^ such provisions, who kjfiowingly is a party to the 
illegal transaction, is deemed to b^ guifty of a criminal offence. 
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Also by para. of the Proclamation of* 9th September in thi^case 
of ijjcorporated bodies, enemy (character attaches only to those 
incorporated in an enemy country.* 

I'iie position of incorporated eompj»nies tias not been the 
subject of many authorial ive decisions in the J|^nglish Courts. 
It has *been said tliat the analogy with partnership was not a 
safe ^uide. The jiersonal relationship ot* partners, tas has been 
s^n, makes it impossible for a partnershifi to be carried on 
with all its incidents durin<^ war between the countries to 
which the partners respectively J)elon^ {Krparfe Boussmaker, 
1806, Id Ves., 71 ; Oriswold r. Waddin^ton, 1819, 16 John.^ 
4d9), but the position of a shareholder in an incoqiorated 
company is not the same as that of a partner. He has 
no direct share in the nianatyement of the business ; he is 
not (unless he be a director) the# agent of his fellow 
shareliolder ; and he has no direct ownership of the cor- 
►porate })roperty, while the company is a single j>erson in law, 
taking its character as a friend or foe from its domicile. It 
would, therefore, seem that there is no reason for the dissolution 
of the relationsliij) ])etween an enemy sharehoHer and a corpora- 
tion. The j)osition is that Ins right to particij)ate in dividends 
or a distribution of assets, or to take jiaH in tl^^ nwiagement of 
the affairs of the corporation by voting at general Ttteetiags, 
either by proxy ^ or otherwise, is siis}>ende€h durjng war 
‘(Robinson v. Premier Oil and Pi|X^ Line Co.fLd., 1915, :^jCh. 
124- and eases therein cited ;;also Rex r. London Country* CdVincil, 
1915, P. 'I hi. B., 466), but revises on* the revival of it 

being the duty of the corporation to rgtain any dividend or 
share of ass^s till the end of war, to^be accounted for to the 
enemy sharehcjjder {Axparfe Boussm^ei*, 1806,* 13 Ves., 71). 
Lord Erskine wlio decided thacase allowed the %nemy creditors* 
claim to be entered in bankruptcy in order that the whole fund 
might not be divided, but a P 5 oi:)er pix)j)ortion i^seryed to flieet 
the creditors’ iilaim at tl# concbision of the war. On the other 
hand it would seem th^f a relationship of an enemy director to 
the comi>any !s inconiisteV with the duty of a noJ-intercourse 
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and Qidbt it must that he vacates his office on the 

commencement qf hostilities, 

^ Some authorities that anv jierson who is at the out- 

bt^ak of war a'* men^her of an English (Company forfeits his 
inembershi]) th^ieof as soon as war breads out, but that after the 
termination of the war such a ])ei‘son becomes entitled *tu claim 
payment fon the value of his share at the time of the outbreak 
of war {e.ff,y Dr. Batv^s International Law in South Africa (I90<)), 
p. 9+). There is no authority whatever for this allegation, and 
the difficulties, wliieh nonld aj;ise if such a rule were ap])lied, are 
SO’ great that it may be taken for granted that no court will 
ever accept it. The only pi-act ical method for dealing with the 
problem is the one suggested by Professor Westlake* in his book 
on International Law at jiages 53 to 55. 

t Jtt the beginning of^lhe present war some authorities thought 
that when an English company had enemy shareholdei-s residing 
abroad, the form of sending them notices of intended meeting* 
should be ^complied with ; but sending such a notice will be 
tantamount to having intercoui-se with an alien enemy, and the 
decision in Robinsion r. Premier Oil ('o. is clear enough to suggest 
that the Trading with the Enemy Act and the Proclamations 
made thereunder ale not exhaustive in the sense that anything 
not ex|>ressly prohibited by them must be taken as jiermitted 
and th^t fa>'*4.Commoii Law, which is still ajiplicable to all 
suoh cases, not ohly commercial intei-course, but all intereoui*se 
whatbvef with an alien, is clearly forijpidden. 

It^has recently been hqld th^t where a German company and 
an English comjiany ^were registered^ as joint^ownei-s of certain 
Letters-Patent under a deed which provided th^ the English 
company should have t^e sole right of bringjng actions to 
protect the patent from infringement, an action brought in the 
joint names of both the companies was allowed to be heard 
duAng th^ war as it was held ^hat the [person to protect the 
patent was virtually the English company (Mercedes Daimler 
Motor Co., Ld., and another r. Maudslaj;, Motor Co., Lcl., ]iU5, 
31 T.L.R.,^ 178). This decision has,;^owever, to Be distinguished 
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from tlie decision in Aetien Gesellschaft Fur Anilin Fabrib^tion 
in Berlin and Mersey Chemical Works Ld. v, Levinstein 
Ld., 1915, 84- L J. (Ch) 842, C. A., where an action iH'oug^t 
before the war for infringement of a ps^fent, 1:he co-plsnntiff» 
bein^ an English company and a German company, the latter 
having a?isigned the patent to the former, and suing as trustee 
for the alien company, also the claim of the Vlien enemy 
cogipany for damages wlien the patent was vested in it and the 
claim of the alien company for damages during the subsequent 
period being combined in the same potion, it was held that an 
appeal by the two companies in resj)ect of the action must 
remain suspended during the continuance of the war, as the alieif 
enemy company could not be struck out from the proceeding. 

It has l)een suggested that the dividends accruing to alien 
enemies (Hiring war may lawfully be contiseated by the State like 
other enemy properties in British territories. But it has not 
yet been (piite settled whether, if such dividends were not 
contiscated, alien enemies would \)e entitled to recover them 
after the close of war (Brown r, V. S. 1810, 8 Cr., 110; 
Wolff f\ Oxholm, 1817, 8 Mass., 92; Hanger*r. Abbott, 1867, 
6 Wall., :5;i2). 

The masterly academic discussions on this‘^to}>je carried on 
in the Law Quarterly Review (Vol. 31, 1915, April No., ]Tp. IfO- 
172 and July No., j)p. 247-249; Notes) by Mr. fkmes JEdw’ard 
Tlogg and others may be referred to as makin* the fteatm^nt 
of the subject (‘om)>leter. Jt has been conceded, however, that 
whatever may be the* opinions of jhe majority of the judges who 
decided the Continental Tyre case, the cogent reasoning and good 
sense of the dissenting judgment of Biiclfley, L, J. (now Lord 
Wrenbury) will ^ultimately prevail. fact Lore? Lindley in a 
letter to the of May 1, k91^, dwelling on the point says as 
follows : ‘ I trust that the dissenting judgment of Lord Justice 

Buckley will ultimately prevail,^ either by a reversal of ?he 
lecision or by #n aniendyig Act qf Parliment/ Also in another 
• letter in the Timeity Lord ^^renbury in his turn says that if so great 
an authority (Lbrd Lindiey)\hinks the decision of th^Continental 
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Tyre 'tiase Is not the law, the question ought not to Be allowed 
to rest short of the ultimate Court of Appeal. ‘ If on the other 
hand,* he adds,^ the law i^ not as Lord Lindley thinks it is, then 
legislation is, I (!^onceive, imperatively needed.* But it must be 
remembered that so long the legislature has recognised the 
correctness of the ruling in the Continental Tyre case.' 

The Trading with the Enemy Act, 1914, contains no explicit 
statement as to fhe effect of war on partnerships. Sub-sectjpn 
2{a) of section 2 apparently assumes that a partnershij) is 
not dissolved when one of the partners becomes an alien 
enemy* On the other hand section 3 i*ecognises the difficulties 
of carrying on business under such conditions and makes 
definite jwovision for them of such a nature as to suggest the 
dissolution of a partnershij) by war. The recent English deci- 
sion ’of Armitage r, Borgman (1915 W. N., 21) has also left the 
point undecided. The Colonial cases of ?// Jenkins, 1904 4 
State Rep., 625, decided by the Suj)reme Court of New South 
Wales, Austmlia, and of Morgan /•. Dej>utv Federal Commis- 
sioner, 1912, 15 Commonwealth, L. R. 651 decided by the High 
Court of Australia will furnish details for a fuller and better 
understanding of the underlying principles. 

• It must not be^forgotten that there are imjwrtant differences 
between companies and ])artnerships. A comj)any is a legal j)erson 
and continue^'^its existence even on the withdrawal of a share- 
holder, blit a partnership is extinguished if a j)artner retires. The 
liability of a shareholder is limited while a partner*s is unlimited. 
The .control exercised by a shareholder in the case of most 
companies is slight ; a partner*s is so great that he can 
bind the firm. A shai^^holder can dispose of his shares easily but 
not so a partner. A com^iany usually consists of a large number 
of shareholders ; the number of'' pivrtners in a firm is generally 
small. It is clear therefore that the reasons advanced for the 
dissolution of [)artner8hii)s a^e not equally apj)iicable to the 

‘ This WftB written in 1916. The decision has ultimately been revered on 
appeal a« expected ; cf. The Law Quarterly Fevieiv, January ^191 7, Art : Personal 
Character of r. Corporation by Mr, Edward’Hog^. Author: March, 1919. 
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case of most companies. Mutual cr)ntrol not being indispene- 
abjp, the principle of non -intercourse has little or no effect^ and 
it is scarcely detrimental to national policy to allow an e^my 
shareholder to retain his rights and pliabilities during vmv, 
especially as the coutrot he can exercise is so small. Suspension 
of those rights and liabilities is just and practicable inasmuch 
as the affairs of the company remain in the control and manage- 
anent of its directors and servants. But abrogation thereof is 
both unnecessary and unreasonable. Shares in a company are 
really rights of pro] >611})’, th(jpgh they may be technically 
regarded as contractual rights,, and as such, they cannot now 
be lawfully confiscated on the outbreak of war. It is conceited 
then that the only necessary measure, in accordance with the 
doctrine of non- intercourse, is to sus|)end merely the payment 
of interest until the return of peace. •This suspension nSed not 
amount to a total discontinuance, for it is not conceivably 
antagonistic to the interests of law or national policy to 
]>ermil the interest accrue till the land of hostilities in the 
face of the completion of war. In the case of a private company 
the directors usually exercise the entire contr(J^. Hence when an 
outside shareholder becomes stamped with enemy character, his 
rights and liabilities remain unaffected. if a private 

company has a branch in another country and afterwards 
war breaks out ^between the two countries* the^ director 
controlling the branch establishment will nec^sarily be stamped 
with enemy character, ^r the nature of his contror really 
constitutes him a partner witj;i limited liability. In the case 
of ordinary companies ^ j)erson who js a director is also 
% sharehold^*. In war his contract •as a 4 *rector will be 
abrogated. principle of agency jcan scarcely be urged here, 
IS it was more in the natitre fiction than*of reality. In a 
[>rivate company the director, if he becomes an enemy, ceases 
bo be a director as well as a shareholder. 

With respect to the enemy «dejbenture-holder, it has been heldj 
he will not lose his {iriiimiial as a consequence of the Statute of 
Limitations running •duriig war. This Dositjpi has been 
11 
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well established in the United States. In Hanger v, Abbott 
(6 Wall., 632) the Supreme Court held that ^ ])eace restores the 
right of the remedy, ard as that cannot be if the limitation 
continues to run during the period the creditor is rendered in- 
capable to sue, it necessarily follows taat the operation of the 
statute is also suspended during the same period.’ This ruling 
has been follov'^ed in several subsequent cases in America. But it 
appears that it has not been wholly accei)ted by the British 
Courts. 


Chapter IX 

Effect of War on Contracts made dnrinp: war w'ith alien friends — On 
Contracts of which a part only is illegal — On Contracts creating impossibility 
of performance. 

Some of the prohibitions resulting from the outbreak of war 
do not only afE^t transactions with alien enemies, but also 
made it impossible to enter into certain kinds of business with 
persons who are not alien enemies, as also to carry out transac- 
tions entered upon with any such persons before the outbreak 
of hostilities. 

Trading with^ persons who are not alien enemies is also 
affected by one of . the prohibitions contained in clause (7) of 
Proclamation, Jfo. 2, by virtue of which it is, among other 
thipgs, unlawful v 

(a) To supply to or obtain from any person any goods, 
etc., for or by way^of transmission to or from any 
enemy country. 

(i) Directly or indirectly to trade in any^ goods, etc., 
destined for or coming from an enemy country. 

(c) To c&uy any goods, etc.,^destined for or coming from 
any enemy country. 

"A contract made before the ^outbreak of war with a party 
who does not subsequently beoome %n alien Q,nemy is not 
affected by war. Such a contract gets dissolved by war in two 
cnees; naifiely(l) where a state ^f w;,r make^ the contract 
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illegal : or (2) where the performance of the contract is ^thereby 
rqpdered impossible, provide(> that the possibility of performance 
was known by the parties to depenC upon the continuance of a 
state of peace. The j^ading case of Esposito^?;. Bowden, 1867, 
7 E. & B., 763 establishes the rule of the firsts case when it held 
that a contract made before war was dissolved where the outbreak 
of war had made its performance illegal. Some of the authorities 
» bearing on the subject are reviewed in the elaborate judgment 
of the case by Willis, J. The second of the cases is 
exemplified when a contract #for the exportation of goods, 
although made beftre the outbreak of war with a party, who 
does not thereby become an alien enemy, may be rendered illegal 
and void by a Proclamation or Order in Council issued under 
Statutory authority, under section 8 of the Customs and 
Inlan(f Revenue Act 1879, or under sCction 1 of the Exportition 
of Arms Act, 1900. 

Where the performance of an obligation undertaken by a 
British subject towards another British subject or an alien, 
formed before a war, has become unlawful or impracticable 
by reason of any pi*ohibition connected with \he war, the ques- 
tion arises whether such other British subject or alien friend is 
entitled to compenst^tion in respect of the pron^fssor’s failure to 
perfonn his obligation. The answer to this question defends 
upon the nature o^ the prohibition. If the prdliibitian caused 
by the outbreak of war is the result of Briti^i Law,*the^f#ilure 
to perform the obligation •is excused, and no remedy is open to, 
the promissor (Esjwsito r. Bowden, 1857, 7 E. and E., 76S). 
If, on the other hand, the prohibition is the act of a foreign State 
the promisj|or becomeij liable in damages (Banker v, Hodgson, 
1814, 2 M. & S., 267; Jacobs r. Ci'edit Lyonnais, 1814, 12 
Q. B. D., 589). 

Any contract, which will be opposed, to the provisions of the 
Proclamation of 5th August, 1914 dealing againsif cqptraband 
articles, will^be illegal «nd vdi<^ whether made before or during 
the present war, ornmade with a British, allied or neutral 
subject. 
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Tha outbreak of war in which Great Britain is not a party 
may render performance of a oontract illegal. In O^neil v. 
Armstrong (1895 2 Q. 418) an Englishman was engaged by 
the captain of a^ Japa^ese warship to act as a fireman on a 
voyage from Ty^e to Yokohama. While the vessel was in the 
coarse of the voyage^ war broke out between China and Japan. 
Farther furtherance of the contract by the Englishman became 
illegal under the Foreign Enlistment Act, 1870, section ? 
(33 and 34 Vic., c, 90.) He was entitled to leave the ship and 
sue for the wages agreed uponJ^ since the acf^ of the government 
in Japan had made his performance of the contract legally 
impossible. 

The illegality of any part of a contract vitiates the whole, 
unless the illegal part can be separated from the legal, in which 
case> the latter can be enforced (per Willis, J. in Pickering r. 
Ilfracombe Railway Company, 1868, L.R.C.P., *250) where a 
contract consists of several obligations, some only of which are 
unlawful, the remainder, if sej)ai'able, are valid and enforceable 
(Maxim-Nordenfeldt Gun Co. t\ Nordenfeldt, 189t, A.C., 535). 
But, as a general iSile, a promise given for a consideration, part 
of which is illegal, is void in toio (Rex /•. Noi-thwingfield, 1830, 
1 B. & A., 913). " 

Jt is‘a well-established proposition of law that contracts are 
dissolved^ eitho/ by the outbreak of war or by a subsecfuent 
change in*the la\^ made in connection with war. Impossibility 
of performance of a contract also dissolves the contmct, where 
the parties have made no provision in their agreement as to the 
eventuality. This impossibility will ^not come under the term 
^commercial impossibility,’ by which ^ is meant ^ extreme or 
nitfareaeen cost or difficnltji of performance and \yill not excuse 
non-performanc^ (Hongkong “and Champoa Dock Co. Ld. 
V. Netherton Shipping Co. Ld., 1909, s.c. 37 ; Brown Royal 
Inshrance i*Co., 1859, 1 E. & ,E., 853). If any one agrees to 
do work according to orders apd^ speciffeationn fiom the other 
party to the contract, he is not freed fron^ his obligation by the 
fact that suph work turns out to bj^ im^^iracticabte (Gillespie o. 
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Howden, 1885, 2i Sc. L. R., 527). it has been seen thiitan 
impoi^ibility of the above nature caused by war will have no 
effect on a contract made before or during war. Nothing 8ho||t 
of sheer impossibility will serve as an e^puse, %nd even^then 
it only does so under particular circumstances J[Jone8 v. St. 
John^s College, Oxford, 1870, L.R.Q.B., 115.) 

An express unconditional contract is not disi^lved by its 
performance being or becoming quite imi)0ssibl8 in fact owing 
bo particular circumstances, war. This rule has not only 
been accepted by all the leading authorities {c/, Pollock^s Prin- 
ciples of Contract, 7th Ed., pp. 247-248 and Anson’s Law of 
Contract, 13th Ed., pp. 370-372) although supix)rted by* 
positive decisions, such as Kearon r. Pearson, 1861, 7 H. and N. 
B, 386 ; Budget & Co. t*. Binnington & Co., 1891, 1 Q.B. 35 C.A. 
But it may be observed that a war dissolves implied contfaots 
(Ford V, Cotesworth, 1870, L. R. 5 Q. B., 544; Hicks v, 
Raymond, 1893, A.C., 22); also a contract where both parties 
are prevented by foreign law from performing their respective 
parts of the agreement (Cunningham r. Dunn, 1878, 3 C.P.D., 
413). It will be worth while to study in this connection Bayley 
r. De Crespigny, L.R., 4 (i.B., 185 for the excej)tions to the 
general rule laid down above. 

/C>cepfw)i,s : — The completion of a voyage which has become 
illegal, will, however, be excused, so will the perfermance of a 
contract of carriage which is interrupted by the^ capture of the 
ship. The neutral owner of goods on board will be exoneilkted 
from the payment of freights Jf, hQjKrever, they are taken by 
captoi’s to a port, almost as convenient as th^port of destination, 
the captors wiy be entitled to any freight tinpaid., J fortiori if 
the captors tak^ the goods to a port yhere the owners would 
have preferred to send them, freight becomes due. • The outbreak 
of war and the presence of hostile cruisers may, i^ain, excuse 
exact compliance with the tejms of the eontragt. The 
principle is thah while a (s^ntraot of carriage must be executed 
according to its term|, a ship cannot be expected to put 
herself iu the *way caj^ure. That would not t&d to 
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performance of her undeftaking. Thus in the Franco-Prussian 
WAT, a German Ship, the Tmtonia, was bound from ^South 
4^iiierica with orders ‘ for one safe port in Great Britain, or on 
• the Continent bet^yeen Havre and Hamburg. Calling at 
Falmouth to ascertain which port it was, she was ordered to 
Dunkirk. While o£E that harbour she got news of the imminence 
of war, and* declining to enter it, proceeded to Dover which is a 
Channel port where there might have been a proper termination 
of the voyage. The owners declined to receive the cargo except 
at a reduced freight. But tt^ey were held not to be entitled to do 
that, as the ship had not broken her contfact by declining to go 
into Dunkirk and be captured there. The charterers ought to 
have indicated another and a safe port at which the ship would 
have discharged her cargo thus entitling herself to full freight 
(the Teutonia, 187:2, LirR. 4 P.C., 171). War, therefore, though 
it may make supplies impossible to obtain, does not excuse a 
manufacturer or importer from continuing his supplies, or ship- 
owner from proceeding on his lawful voyage. 

When a contract has been extinguished by supervening 
impossibility it \vill not afPect a specific right acquired already 
under it by either of the party (Taylor v. Caldwell, 186-1, 
3 B &B., 8ft6 ; ‘"Whincup v. Hughes, 1871, L.R. 6 C. P,, 78 ; 
Angld-Egyptian Go. r. Rennie, 1875, L.R. 10. C.P., *271). Thus 
a sum j)aid tKi engaging seats to view the Coronation procession 
of Kin^ EdwaAi VII (Blakely Puller & Co. 1913, 2 K.B^, 
76()f) or a deposit paid for the sagcie purpose (Krell v. Henry, 
190§, 2 K. B. 740) was ngt to be considered as lost and 
nnreaKsable. 

If, at tha time ®when the contract is mad^ there are two 

alternative modes of performance, only one of \yhieh is rendered 

illegal or impdfesible by the outbreak of war, or by a change in 

the law consequent thereon, then on the authority of Dacosta v. 

l^avis, 11598, 1 B & P., 242 an^ Stevens v. Webb, 1835, 7 C & P., 

^ . • 

62, the obligor must adopt t^e» possible mode (Df performance. 

It would follow from Brown v. Roy^ Insurance Co., 1859, ‘ 

1 E &;E.,^$53, that where in a cho^ of* alternatives an optional 
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mode ol' performance has been rnade^* and the mode so ohosee 
becomes siibsequeiitly impossibly the effect is the same as if the 
obligor had originally agreed to perform his obligation in the 
manner selected by him. But the Emergency* legislatioh, it« 
deserves to be rememberell^ may reader those kin^s of contraets 
legally impossible. 

The American Courts have sometimes iq)held s4me transae* 
tiqps of a very extraordinary nature which are 4kin to non^com* 
mercial contracts. The decision in point is that of Moosseaux 
V. Urquhart (1867, 19 La. Ann., 482) where an agent managing 
an estate in New Orleans for a Northerner was held to bind his 
principal and continue his agency during the Civil War. 

To sum up the law on the subject of contracts will be best done 
by quoting the following pithy observation of Mr. Leslie Scott: — 

‘ HelfJ to the eiiewy is the iouchstme of illegality . K)ur 
Courts regard as helpful to the enemy every such contract made 
^tiring the war : the presumption is irrebuttable, a rule of law. 
In the case of contracts made before the war, our Courts permit 
of discrimination. Tiiey regard all further performance as help- 
ful to the enemy and illegal. Where cessation# of performance 
for an indefinite time means, commercially speaking, the end of 
the contract, they treat it as dissolved. But w^ere such an 
interruption of performance does not go ty the root t>f the 
business, then they treat the contract as suspended, e.g,^ where 
"^he contractual undertakings are merely incidentlil to some right 
of property, as a share in a company. Our Courts treat* the 
question as dependent on consklerat^ns of national defence ; 
commercial interests are subordinated ’ (The Effect of War on 
Contracts, pp. 11, 12). 

♦ I 

Chapter x 

Effect of War on non-trading Corporations — On Contracts with Prisonm 
of war— On the implied condition in Contracts — On Contracts si^pended^bv 
ware^lauses, viz, act of God,’ ‘war preventing performance.* 

> The ideal oorporatic|{i8 which subserve interests not exolu- 
sively private Ve in « d^erent position so far^as war is 
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C 0 aQ 3 rned. If they serve any Governmental aim there is no 
doubt of their national charaeter. They cover such eorpo- 
* rations as colonizing companies. The fact of incorporation in a 
ehostire country ^should not be suflBeient in all cases to brand a 
corporation wi|h the enemy character, if the personnel, manage- 
ment, and operations of the corporation are in the hostile terri- 
tory, the rulfe is that the hostile character will attach to it. 
In Justice Story^'s opinion it is the place of management, rather 
than that of immediate activity, that ought to be the decisive 
factor. The Society for the Propagation of the Gospel ??. Wheeler 
(1814, 2 Gall., 105) — a, ease decided by tl^at eminent Judge and 
-Jurist — was that of a body chartered for religious purposes in 
England and composed solely of British subjects. Its operations 
were at that date (1813) mainly limited to British territory but 
it^hiai its operations in American territory as well, else it would 
not have occupied property in New York. The fact that 
its operations extended to the territory of New York was 
not held to divest it in any degree of its British character. 
So Story, J. declared it without hesitation to be an alien 
enemy. In fact, there is no difference between a corpora- 
tion and an individual so far as that question is concerned (per 
Story, J. in the Society for the Propagation of the Gospel v, 
Wheeler). The view of Story, J, was upheld by Lush, J. 
in the ([Jontuiantal Tyre and Rubber (Gr. Br.) Ld. v. Thomas 
Tilling ‘Ld. reported in the Times of ^4th November, 1914,"^ 
that a corporation created in England assumed the position of 
a British subject forpui^oses of a suit. But the Proclamations 
issued during the present war have left much loophole in the 
matter. ^ Thq Proclamation relating to Trading with the 
Enemy, dated the 9th September, 1914, has attached ‘ enemy 
character^ only to those compaaiee which have been incorporated 
in the enemy country. The loophole thus created is that 
there is#, nothing to question, a British Company incorporated 
in Great Britain, having al} the shareholders as German 
subjects, to obtain money from England in Germany. 

^ Cf, tte arguments adduced on beh^i of %^he plaintiffs in Orenstein & 
Slpppel V, Egyptian Phosphate Co. Ld. (19 % S. L. T., ! 
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From the above discussion it will follow that no contra<!t 
effectively be entered into or enforced against Qon«trading 
corporations which have foreign incorporfition. 

The contract of service made by a prisgner of war with the 
permission of the King’s Officers was held valid as«the permission 
amounted to a licence (Sparenburgh v, Bannatyne, 1 B, and P., 
163). Similarly in Maria v. Hall (i B. and P., 23d in which no 
jvj^gment was given) the contract of service was made with the 
consent of the person entrusted with the conveyance of the 
plaintiff as a prisoner of war to L<jndon, and may have been 
made under a licence from the Crown (Alcinius v, Nygreu, 1854^ 
E. and B., 217). It must be observed that Roke, J,, who took 
part in the trial of both the actions, was of opinion that the 
prisoner in the case of Sparenburgh v, Bannatyne was in the 
position 6f a prisoner of war en parole y •who might be entitled 
to enter into contract at any rate in respect of neces- 
saries, and who derived his capacity to do so from the licence of 
the Crown, which was implied in the grant of the privilege of 
being en parole. But it is submitted that neither Sparenburgh 
V, Bannatyne, nor Maria r. Hall supports the proposition that 
prisoners of war are to be clothed with the status or in vested 
with the rights of persons voluntarily resident* in -the United 
Kingdom per licentiam regis. Prisoners of war may, it has b^n 
conceded, receive permission to work either in t8e service of 
the belligerent state or for private person^ or on their own 
account {cf. the Hague Convention No. 4 of 1907, Art. 6)* and 
they may be released en parole. 

How war affects an inched condition in a contract will be 

evident from ^ the decision of (1) Associated Portland Cement 
• # • 
Manufacturers Jjd. v, Cory and Son Jjd., 1915, 31 T. L. B*, 

442, where ship-owners coniraoted to provide ^hips for six 

years necessary to carry plaintiffs’ cement from the Thames to 

Bosyth. It was held that the parties had not impliedly 

lat^ that the contract was made ^n the undertaking that there 

would be peace ; and tbeishipowners were not released^from their 

coptraot by) the j^equisition \f their ships by the povemment 

12 
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and by restraints and dangers of navigation consequent upon tbe 
outbreak of war ; and of (*2) •Seville and United Kingdom 
Ca^*rying Co. Ld. i\ M#nn, George and Co. (The Times^ 1 6th 
Becember, in which an undertaking was given to pay an 

extra freight per ton on the whole of a cargo in consideration of the 
vessel being taken to a certain port. The engagement was held 
binding) not^frithstanding that at the time of, and unknown to 
the parties to the contract, the greater part of the cargo had been 
requisitioned by British cruisers in pursuit of enemy warships, 
on the ground that the cargo ^d not ceased to exist. 

Where a contract includes an express exception of restraints 
o*f princes, blockades, etc., it seems, that it is not cancelled 
immediately upon the occurrence of such events. After a reason- 
able delay, during which performance is excused, the ^contract 
may be cancelled, but^ not till it is shown that time is of the 
essence of the contract. Under modern conditions even a short 
delay will enable cancellation. Thus in Geipel v. Smith, 1880, 
L, R. 7 Q. B. D., 104, Cockburn, L. C. J., held that it was a 
sufficient answer that it was impossible to expect that the 
obstacle to performance would be removed within a certain time. 
^It must be monstrous/ he says, ‘to say that the parties must 
wait until thef*, restraint be taken off ; thp skipper with cargo, 
which might be perishable, or its market value destroyed ; the 
ship-owver whh his ship lying idle, possibly rotting, the result 
of ‘^'which* might be to make the contract ruinous.’ The mere 
imminent risk of capture was held to« be sufficient in that case. 

Ship-owners are generally in the habit of relieving them- 
selves by the special (War clause ^restraint of princes, rulers and 
peoples etc* I^t has been held that thopgh it mar" affect per- 
formance, it does not necersarily confer a right to any payment 
which depends^ on performanbe. ‘ The clause does not cover 
hostile acts, which are properly referred to as ‘acts of the King’s 
enemie^’ (^, Scrutton’s Charter Parties at p. 204). But it ^ill 
surely cover the acts of allies avd* also •covers tfcfe acts of the 
British Crown. Byles, J., asserts that the clause^ includes every 
species of x>is major (Russel v. Niemann, 1864, 34 L. J. C. P. 
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lO&li). It is submitted that even where there is no excep* 
tion that efEect performance may be abandoned when it is 
clearly found that it has become commemally impossihle. 

It has been seen that when there is a Jime fitted for the per» 
formance of a contraSi, intervention of a fgreign authority 
preventing the performance will not afford the same excuse as 
British interference would (Taylor and Co. v. AndrAv Miller and 
Ci., 1916, 81 T. L. R., In this case tRe plaintiffs sold 

confectionery for export, but before the delivery an embargo was 
imposed on the exportation of (jpnfectionery. It was decided 
that the sellers were not entitled to say that the contract was 
at an end, as the usual course of business between the parties 
was that the goods should be delivered within six to eight 
weeks and that they should have waited a reasonable time to see 
if they could have carried out their part of the contract, ^hich 
in fact, they would have done, as the embargo lasted for ten days 
only. Similarly in Jager r, Tolme and Runge (1915, SIT.L.R., 
381) where an embargo was placed by the German Government 
on the export of sugar, it was held that the circumstances were 
not such as to have precluded the sellers from teing in a position 
to comply with the contract. 

Another exception frequently introduced is .that oi^war 
preventing performance! In such a case the • outbreak t)f war 
will necessarily relieve the parties. It has been kfeld that the 
clause should be interpreted to mean ‘ war making pef/orma^ce 
commercially nn prof table or^ preventing performance except at a 
ruinous sacrifice! Contracts wiy not be affected by such a 
clause if the war breaks out in a different pv^^^pf the globe. It 
is proper that jvords should be used maktng tl^ ^ war clauses ^ 
clearer, as othei;wise all trade is bouijd to get dislocated. The 
operation of war clauses may, iiowever, prejudi<Ally affect the 
insurance of ships or goods. (Nickels v. London and Provincial 
Marine and General Insurance C^., 1900, 70 L. J. B., ?9 ; 
17 T. L. R., 64) in which a •bjll of lading gave power to 
terminate the voyage and land the goods / if it was judged 
imprudent to proced on^cco\nt of war.’ 
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CHAPTER XI. 

How legal proceedings or against alien enemies ai*e affected War — 

Olfi law — Gradual development — Beoent decisions. 

A stream of foreigners poured intcf England along with the 
Norman Kingsl But at the outset the question of their alien 
status did qot arise as the King^s dominions extended beyond 
the British Isles., It was when those Kings lost their Continen- 
tal dominions and English nationality and law came to be 
especially enforced that the question of status of those foreigners 
first cropped up. 

Magna Charta 0. provides for certain privileges and 
protection for alien merchants, although it was stated therein 
that on the outbreak of war they are to be detained until in- 
formation was received of the satisfactory treatment of the 
English merchants abroad. Upon the receipt of this informa- 
tion the fore ign merchants were to be allowed to remain^ 
unmolested. This leads to an indistinct suggestion of the 
distinction between an alien enemy and an alien friend in those 
far-ofE times. Pollock and Maitland attribute the loss of this 
distinction to the growth of a national sentiment and a general 
detestation of foreigners caused by the plague of royal favourites. 
Nevertheless 'till the middle of the 18th century there was 
litile or» no ^distinction for forensic purposes between alien 
friends tod alien-enemies. And we have it ‘from Littleton that 
the status of the former was, despite the fact of the existence 
of occasional statutes, giving aliens the right to a jury, quite as 
precarious as the latter’' (Tenures, Book II, ^ sec. 196). Coke 
who wrote upon Littleton declared ‘ that the rights of aliens 
came under ti6 various heads of villainage and^that an alien, 
friend or enemy, was Kke the ^regrinus outside the ^ ambit 
of the King’s Court, though not of the King’s protection.’ 

might look, Coke maintained, to the protection of the 
criminal law of the countiy and' of the King’s armed force, but^he 
had no strict right to the protection of civil remedies of King’s 
Courts. Gradually the term 'alien^ c^»me ^-o mean alien enemy. 
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When law came to recognise the difference between tBe two 
clafiiiies of aliens, alien enemies tame to be regarded in quite an 
odious light. This is what Blackstone says about tl}6 alien 
enemies in his Commeni^aries (Vol. I, 21*et Ed.,^p. 378) : *Alieb 
enemies have no civil rights or privileges unless they are here 
(England) under the protection and by permission of the 
Crown. ^ Also in the celebrated Calvings case (1608, 7 Co. 
Rep., 1) it was laid down that ‘if this alien becomes an alien 
enemy (as alien friends may) then he is utterly disable to 
maintain an action or get anything within this realm. And 
this is understood of a temporary alien that being an alien may 
be a friend or becoming a friend may be an enemy.* 

Gradual intercourse with the Continent imperatively 
demanded a change in the law limiting the exclusion of alien 
enemies from the law-courts. The modern law may be said to 
begin with the case of Wells r. Williams (1698, I Ld. Raym., 
‘282) where an alien enemy living in England under the King*s 
protection was allowed to sue on a bond by licence of the King. 
(Dr. Baty has expressed the view that this case was decided 
on the ground of the indulgence accorded to the resident 
Protestant subjects of Louis XIV.) It was at this stage 
that the plea of alien enemy was sufiScient to prevent an 
alien enemy from suing in courts, though it^.was not then 
clearly established .whether the disability admitted of' any ex- 
ceptions. In W'ells V, Williams, Treby, C. J., held that aUyafien 
enemy living in England by the king^s licence and under his pro- 
tection might sue, although he might nSt come there since the war 
without a safe-conduct. His Lordship^s obsertaiion ran as follows : 
“ If he has ccJiitinued here by the King^s leave “and protection, 
without molesting the Governnaent or^being molested by it, he 
may be allowed to sue, for that is consequent on his being in 
protection, but an enemy abiding in his own country cannot ^sue 
here.** Five years later in Sy^lvester's case (ITOS', ? Mod. 
Rep., 150) it ^as said ; ’^^‘If an alien enemy comes into England 
without the Qpeen^s piAtection, he shall be seized and ilhpri- 
sojaed by th6 law of EnglaxM|l, and he shall have zm advantage 
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of the^law of England, nor for any wrong done to him here, but 
he has a general or special protection and it ought to come of his 
sidj in pleading/’ The nature of the action did not clearly appear, 
but ^afien enemy ^ was^held to be a good plea in abatement. 

The rule of disability received an extension in the year 1794 
in the case of Brandon v, Nesbitt (1794, 6 T. R., 23). There the 
plaintiff was* a British subject who had effected an insurance 
policy as the agent for an alien enemy principal. The principal 
was indebted to the agent in a sum which exceeded the amount 
claimed on the policy, so that/ the money... when received will 
not go out of the kingdom (as was supposed) to strengthen the 
hhnds of the enemy, but will be retained here by the plaintiff 
by way of set-off.’ Lord Kenyon, C. J., held however Hhat an 
action will not lie either by or in favour of an alien enemy.’ 
The proceeds of a judgmi^nt though lawfully intercepted* by the 
British agent would nevertheless enure to the benefit of the 
enemy principal; but it is stated in Villa t;. Diraock (1692, » 
Skin., 370) an alien enemy suing in aiUre driot, ^.y., an executor, 
is not precluded from recovering. In 1799 the disability of the 
alien enemy has bfecome so firmly established that Sir William 
Scott based the prohibition of trading with the enemy in the 
Hoop (inter alia) ‘ on the procedural disability of the alien 
en€f^y. ^ Thus in the course of his judgment he remarks : ^in 
the laWr of a^ost every country the character of alien enemy 
car ties with it a disability to sue or to sustain an action in the 
language of the civilians, a persona pt standi in jndicio.^ Simi- 
larly, Iiord Halsbury in his La\ijs of England, Vol. I, p. 311, 
observes on the ^ procedural disabil^y in the following pithy 
way : ^^the ren^edy onl^ remains suspended and revives on the 
restoration of peace.’ The peculiar character pf the English 
law applies the principle with great rigour. The same prin- 
ciple has been received in the courts of all Nations. It has been 
unanim^usfy held everywhere that no man can sue who is a 
subject of the enemy unless under particular circ^amstances he 
has been discharged pro hoc vice from the character of an 
enemy. To ^uote Bynkersboek * legality bf commerce and the 
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mutual use of the Courts of Justice are inseparable.’ it has 
beei>i doubted whether Sir William was right in basing the 
prohibition of commerce upon the procedural disability, for that 
was as old as the 13th ;jear of Edward the Second’s reign, wheft 
Scotland was the enemy of England. 

The decisions of the time of the Napoleonic Wars afford 
instances of the operation of the plea of alieh enemy both 
against alien enemies and persons suing on their behalf. 

To come to more recent times a new change has been 
brought about by the system #of registration created by 
Orders in Council made under the Alien Restriction Act, 1914. 
Now what is the effect of registration ? Does it confer any 
privilege or does it impose any restriction ? These are the 
questions which naturally arise in the mind with reference 
to this topic. Sargant, J., in Trincess Thurn and 
Taxis V, MofBtt (W. N. of 24th Oct. 1914, p. 379) gives 
the High Court decision on the point and his judgment has 
received the approval of the full Court of Appeal. In this 
case an alien enemy residing in the United Kingdom, who 
has complied with the requirements as to registration under 
the Alien’s Restriction Act, 1914, and the Alien’s Restriction 
Order, 1914, made thereunder, has been allowed a right to 
proceed with her action for defamation as a plaintiff against 
her alleged co-wife, on a conti*act during the * preseiat war. 
Sargant, J., said in that case that there appeared to be a geperal 
impression that during the continuance of a state of war 
an alien enemy as such was not •entitled to any relief at law 
as a plaintiff in *an English court, but -in his Lordship’s 
opinion that ^prohibition* was too widely stat^ and did not 
apply to a person in the position of the plaintiff’s in the present 
case. The passage from Hull’s International Law, 6th Ed., 
p. 388, bearing on the subject which Sargant, J. quotes ^th 
approval in his aforesaid judgment, is to the following «effect : 
* When person^ are allowed to femain, either for a specified time 
after the comiqencemerfb o£ war, or during good •behaviour, 
they are exonerated from f he disabilities of enemies for such 
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time 4}hey, in fact, stay, and they are in the same position, a^ 
other foreigners, except that they cannot carry on a direct trade 
in their own or other erwmy vessels with the enemy country/ 
This psbssage was supported by the decision in Wells Williams 
(1698, 1 Salk., 40). It would seem, therefore, that in the opinion 
of the learned judge, registration removes the procedural disability 
not merely in the case of a f>laintiff having a civil or commercial 
domicile, but also fn the case of an alien enemy who happens to ^)e 
in the United Kingdom and is ‘ allowed to remain during good 
behaviour.’ It has to be noted that a married woman can now 
acquire this registration status independently of any act on the 
part of her husband. 

It seems safe to say that the effect of the new system of 
compulsory registration is that, without complying with it, civil 
or cotnmercial domicile in this country, will have rm effect 
in removing the ♦disability of an alien. The general rule 
which is deduced from the above is that an action cannot during 
war be brought by or on behalf of an alien enemy unleswS by 
virtue of a statute, or an Order in Council or Proclamation, or a 
Licence from the Grown, or unless he comes into the British 
Dominions under a flag of truce, a cartel, a pass or some other 
act of public authority that puts him •in the King*s peace 
pro ^hac' vice (The , i Ch. Rob., 196; Wells v, Williams, 
1698, I Salk., ‘'d*6 : Brandon v, Nesbitt, 1794, 6 T. R., 23 : The 
^ Chile* reported in the Times of 5th September 1914 where 
an alien enemy was not allowed to appear in the Prize Court 
in answer to the notice served on the ship : Robinson & Co. v. 
Continental Insurance Co. of Mannheim, W. N. of 31st Oct. 1914, 
p. 398 : Princess Thurn and Taxis v, Noffitt, W. N. of 24th Oct. 
1914, p. 379). The decision of Sparenburgh v, Bannatyne, 1797, 
1 B & P., 168 w\as based on tbe<doqjbrine of implied licence from 
the Crown. When the plaintiff in an action becomes an alien 
memy afte^ the action has been commenced by him he can- 
lot continue it during the war (Le Bret v. l^pillon, 1804, 
% East., 502 : The Textile Manuf^turing Co. v. Solomon, 
1916, 18 B. L. R., l05). But in yanb’yen v. Wilson (1808. 
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9 East*, 320), the Coart refuse4 to stay judgment in elecution 
on ^ summary aj^plication Because the plaintiffs after verdict 
became alien enemies. Thus both on American and ^English 
authorities an action (^n during war Im maintained against^an 
alien enemy, although, as a rule, he cannot himself sue ; for 
neither reason, nor policy, forbids judicial proceed^gs against an 
alien enemy in favour of a friendly citizen (Dorsey v. Kyle, 1869, 
% Am. Dec., 617 ; McVeigh U. S., 11 Wall : 259 ; Robinson 
& Co. V, Continental Insurance Co. of Mannheim, W. N. of 81st 
Oct. 1914, p. 393). 

The English courts are so averse to any intercourse with the 
enemy country that they will not sanction any communication 
with it, a commission to examine witnesses, even in an action 
where peither party is an alien enemy (Barwick ^?.^Cuba, 
14 C. B., 192). An alien enemy who claims to have a title 
to sue on any of the grounds mentioned above, must show 
*on what specific ground he sues for the title {The PAwnic, 2 
Roscoe Prize Cases, 439 ; The Froija, Spink^s Prize Cases, p. 87 : 
The Marie Glaeser, 1914, 137 L. T, 469), If he has a licence 
he must plead it specifically (Sylvester’s case, 1703, 7 Maud. 
Rep. 150. Similarly \jhere the defence of ^alien enemy is set 
u}), it must be mad# by the strictest proofp^ Th^ person 
alleged to be an alien enemy must be slTewi^y the clearest 
evidence to be so eitiier by reason of his nation|^ty or his domicile 
(per Lord Ellenborough in Harman v, Kingston, 18 Jl* 8 
Camp. 152). ^ 

4lieu Enemy Plaintiff: — An* alien •enemy, who is registered 
in accordance with Aliens ilestriction Act; SO 14, is entitled to 
sue and obtafli relief in ^the British courts (Pbater Freuden- 
burg, 1915, 1*. K. B., 857 ChA., approving the decisions in 
Princess Thurn and Taxis v, Moffitt, 1915, 1 Ch«, 58 and in 
Volkl t). Rotunda Hospital (1914, I. R. 548). Even yhen 
an« alien enemy has been subsequently interned aSa^ civilian 
prisoner of war, his right to upon his former contract is 
not lost to him. sujiaequent internment \m no el&et 
upon his civil rights. Permission, it has beeff eont^ed, 
U 
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involv^is the right to trade, to enter into contracts with British 
subjects and sue thereon, for suing is but a consequential rght 
of protection. Internmefit does not operate as a revocation of 
licence (Schaffeuius v. G-oldberg, 1915, I K.B. 284, C.A.). But 
it has been cleaidy put forward that subsequent internment of an 
alien enemy destroys all his rights of action accruing before the 
war (Rex vJ Su])erintendeut of Vine Street Police Station 
and Ex parte Liebman, 1916, 1 K. B., 268). In the well-knowj 
reference made by the learned MunsifE of Dacca to the Calcutta 
High Court in the case of Ab'hil Quader Khalifa v, Fritz Ka])p 
reported in 20 C. W. N., p. 691, it was held that the fact 
that the defendant Kapp had been interned did not make any 
difiEerence in his position as it did not afEect his liabilities. 

Mien Enemy Defendant : — There is no rule of Common Law 
thatr suspends an action ‘begun before the outbreak of war in 
which an alien enemy is defendant or prevents his ap))earing 
or conducting his defence either in person or by counsel 
‘(Scales 0 , Wiilfing, the proprietor of the patent medicine 
Sanatogen and in re si)y Kiirpferle C. W. N., Vol. 19, 
‘ Notes in Decembef No., 1915). The American decisions of De 
Jaroette v, De Guiverville, 56 Miss. Rep., 440 and Mcveigh v, 
XT. S., 11 Wa^l. *i69, have already pave^l the way by rulings 
to the same eflPecft. That rule whether in America or in 
England could tot have been otherwise as in, that case it would 
havfc been ‘opposed to all reason and policy that a natural-born 
subject should labour under any such disadvantage in his country 
in proceedings against an alien ererny. The other recent decisions 
on the same lines those of (1) Robinson & Co. v. Continental 
Insurance of Mannhein (1916, 1 K. B.,^155) ;(2) Zinc Corpora- 
tion Ld.% .Aaron Qirsch and others trading as Aaron Hii'sch& 
Sohn, 1915, T. L. R., 7;* (3) Halsey v. Lowenfeld, 82 
T. L. R., 138. As to the right of an alien enemy to appear as a 
claimant ifa the Prize Court or to argue his claim before tl\at 
Court ipf, the M6we, 1915, P. 0., I.).‘ Thus bfiefly speaking 
‘ a defendanjb becoming an aliep epem^- whether in British 
territi9Hes ork.Dut8ide them can be suea dufing war in Proceediugg 
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commenced iefon or after the outhreaiisi of war 
be represented by Solicitor or# Counsel, and to have all the 
ordinary privileges and be subject to aH the ordinary disabilities 
of a defendant, except that {i) he cannot ^ount^laim, but may 
plead a set-ofiE ; {ii) he* cannot take third partjy proceedings ; 
{in) he cannot take out execution for costs during war ; {iv) he 
oannot take the benefit of the Courts Emergency 4&t, S. 1.(7).^ 
Alien Emmy Appellant: — As an appellanff an alien enemy 
(unless falling within the privileged exceptions)* cannot, as a 
rule, appeal, and if notice of the apj>eal has been given before the 
outbreak of war, the hearing thereof will be suspended until 
the termination of tlie war. On the other hand an alien enemy 
defendant has the same right of appeal as any other defendant, 
whether he is sued under the Legal Proceedings against Enemies 
Act or oflierwise. 


Chapter XII 

Jfoip the rulen of Limitation and Prescription affect Contracts suspended 

by war. 

The English courts have ruled, as Sir Robert PhilHmore 
states by way of theory in his Commentaries 'on ^International 
•Law, Vol. 14, at p. 723 ^ that the Statute of jLwnitations ("^1 Jac : 
I c. 16, s. 7) is no bar to a party, whether he be Subject of the 
realm or a foreigner, who was not in England ^t the time Uie 
cause of action occurred, jor who continues to reside abibad/ 
This rule has tended in a manner^to prevent the question of the 
effect of foreign war on the ^running of the^S^tute of Limita- 
tions from be^g litigated in the courts <rf Engl|knd. 

But the English legal authorities are still divided as to the 
question whether a war will affect the running of*the Statute of 
Limitation or not. 

^he only English case of any ^poment relating to th§ ^esfion 
is tliat of DeWahl v, Braiyne, 1856,25 Ii.J. (Ex.) 346, in which 

^ For the above enmmaryel am indebted to ilr. Ambid MoKair la 
Quarterly Eeview lor 1918, f . 124? 
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Lord Jjratnwell, who decided the case, observed in the couifee of 
his jadgmeut that Hhe inconveni^t operation of the Statute of 
Limitation is no answer, ^nd does not take the case out of the 
g^eral'fule/ Tfce facts of the case were shortly these : A 
married English 'woman, living in Englahd separately from her 
husband, who was an alien enemy domiciled in Russia, claimed . 
to sue on ^ deb<^ as a fenie sole, and part of the argument adduced 
on her behalf was,^that unless she would be allowed to sue, h^r 
claim would get barred by the operation of the Statute of 
Limitation. 

The above view of Lord Bramwell has since been adopted by 
some of the eminent English jurists, such as Anson {cf. The Law of 
Contract, 13th Ed., p. 129) and Lindley {cj\ The Company Law, 
6th Ed., p. 53). But the International jurist. Professor Westlake, 
hoHs the opposite view avd is supported by no less an aiithority 
than Wheaton (International Law, 5th Ed., p, 439). But Mr. 
Charles Noble Gregory in his very able and erudite article , 
in the Harvard Law Review (Vol. XXVIII, 1914-15, pp. 
673-683) declares that the dissenting English authorities have 
been consulted on the disputed points but it aj)pears that 
they do not bold such opinion on the question as they have 
been hitherto cifedited with. The whole topic has been very 
reasonably and systejnatically treated from an America stand- 
point by Mr. (•tregory in his learned contribution. 

JPhe most complete and authoritative decision on the point 
in Anterica is that of Hanger v, Abbott (1867, 6 Wall. U.S., 
'532). Abbott of New Hampshire sued Hanger of Arkansas in 
assumpsit. The question arose in the trial whether the time 
during which the dourts»at Arkansas were closed owing to the 
rebellion was to be left out of consideration in computing the time 
fixed for the limitation of action* Clifford, J., who gave the 
opinion of the Supreme Court in that case, declared that debts 
existing pr^r to war between enemies were not annulled, but the 
remedy ^was merely suspended ^s a qecessary result of the 
,inal?iHty of an alien enemy to sue. The o|^ English decisions, he 
said, were to be ignored as of little ^wei^t, on the ground that 
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they tvere made before the rules of .modern Internatipn*^ 
came into existence and that w%r only suspended debts due to ait 
enemy and that peace had the effect tP restore all remedies 
He added : — 

‘Text-writers usually say, on the authority of the old oases 
referred to, that the non-existence of courts, or their being 
shut, is no answer to the bar of the Statute of Limitations, but 
P^owden says that things happening by an invincible necessity, 
thougli they be against common law, or any Act of Parliament, 
shall not be prejudicial/ He concludes by saying : — 

‘ Peace restores th^ right and ttie remedy, and as that cannot 
be if the limitation continues to run during the period the credi- 
tor is rendered incapable to sue, it necessarily follows that the 
operation of the Statute is also suspended during the same period/ 
It \ifas held accordingly that the. Statute of Limitations 
did not run while the creditor was incapable of suing owing to a 
/;tate of war. The inability to sue seems to rest both on the 
closing of courts and suspension of intercourse. 

The doctrine laid down in Hanger v. AbbottTias been followed 
ill a series of succeeding interesting American decisions, namely, 
the Proctor, 1871, l:i Wall. U. S. 700; Semnies v, Hartford 
Insurance Co., 1871, 13 Wall. U.S. 158 ; Bro^n Hiatts, 187*<i, 
15 Wall. U.S. 177. * " v 

The. doctrine thus seems to be well-settled in^merican Law 
that where the parties are divided by the ‘ line of wwar,’ jihe 
Statute of Limitations does not run. Even where the partrt^s are 
citizens of the same State, in which tlie coui’ts are closed, the 
authorities converged to the same view ( 5 /I Adger b, Alston, 
187*?, 15 Wad. U.S. 535, where in a suit bet^^n citizens both 
belonging to States adhering to the same Coiffederacy, the 
Statute was held not to run Aj'hile war was existing). 

The American decision as made in Hanger Abbott has been 
maintained by several well-known authorities as reas^imble ^aud 
conformable justice jmd fairness and it is not t<^ ^neb to 
exp^ that it should |>e follow^ in England and in countrim 
which is gOTcAied by S^gl&h Law. 
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Chapter XIII 

Interest on Pf^cumary Oontracfe if siispencled by loar, 

. The’^establisb^ American law is that no interest is recoverable 
after peace for the time durins^ which thi debtor was prevented 
from paying the principal debt by the law which forbids commer- 
cial intercourstfwith the enemy (Hoare v, Allen, 2 Dallas., 102 ; 
Poxcroft V, Nagle, '2 Dallas., 132). But this rule applies only tp 
cases where interest is recoverable as damages. War will not, as 
a rule, afEeet interest which has-been expressly stipulated for in 
the contract (Egerton v, Berney, 62 111., 61 ^ Lush p, Lambert, 

2 Am. Rep., 142), where the debtor, or one of the several 
joint-debtors, resides in the same country as the creditor or his 
duly .authorized agent, provided such agent was appointed 
before ^the war, interest will not be suspended (Ward ??.* Smith, 

7 Wall., 452). An agreement by a debtor ’ to pay after peace 
interest for the tinie being during which war continued is held to * 
be binding (Englis v. Nutt, 2 Desauss,, S.C., 623). But such 
an argument would require consideration in England. 

The English law on the subject closely follows u))on the 
heels of the American Law, In DuBolloix r. Waterpark (1822, 

1 Dow. & Ryl.j,16)J Abbott, C. J., has expressed the English law 
on the subject in^fh^ following terms : — ^ 6ut there is another 
objection to thi plaintiff’s recovering interest on the debt, for 
during the greater ^part of that time he was an alien enemy, and 
could Aot have recovered even the principal in this country, and 
at all events during that pe^od of the time the interest could not 
have run and it would have been illegal to pay the bill whilst 
the plaintiff was syi alien* enemy 

But the view of Dr. Coleman Phillipson an eminent text- 
book writer, on tSe question is olpheiwvise. He says 

. .that the only necessary measure, in accordance with 
an equitabl^ihterpretaticin of the^doetrine of non-intercourse, is 
to suspend merely the payment of ioteresl^ until the resumption 
pf pea^. This suspension, moreover, neod not amount to a 
total diacontinpanoe^ for it is not conceivably anfagqnist^o to 
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the interests of law or national policy to permit the iAter^t 
to accrue till the end of hostilities/ He adds for his reasons 
thus ; — 

^ The network of cotrimercial transactions has become so far- 
reaching and complex, and the interests involved in trading 
relationships so great, that it is necessary to afford ^uch security 
to foreign investors as will encourage them to furnish capital for 
IflS-ge undertakings ’ (c/. Dr. Coleman Phillipson^s Effect of War 
on Contracts, pp. 101-102). 

Further th^ same authority in treating of enemy Debenture- 
holders maintains to the following effect : 

^ Debeuture-lioldors ought to be ))ermitted, on the conclusion 
of peace to sue for arrears of interest accrued on the deben- 
tures during the war. If any time be fijed for payment, interest 
ought to run till that time. In the case of perpetual deben- 
ture stock, interest should continue to run throughout the 
war.’ {Ibid, p. 104.) 

He admits : ^ There are indeed several old cases to the 
contrary, but tliey were decided at a time 4yhen it was the 
practice even to confiscate debts.’ 

But, he says, ^ consistent with the spirit oAthe jiresent age, a 
more liberal i)raeticG ha*s of recent year§ prevailed ; aud«vari(}us 
important relaxations and modifications of the J^lder doctrine 
have been introducefl.’ 

* For exa?iiiplo,’ lie adds, ^^iu the South African War interest 
was regularly paid to debenture-holders in the South African * 
Mining Companies, in spite of tlie decision^ that a company in- 
corporated under the laws *of the Tmn8iraar\nd .carrying on 
business there was vested* with enemy cha^cter. •Thus, at the- 
end of the war, the British Goyer^ment^as succesaorsto the Trans- 
vaal Government, paid all arrears of debenture interest to British 
shareholders of an enemy company — ^the Pietersburg Freteiia 
Railway Co. L^. {ibid^ p^. 104), 

^ C/. Janson^oj. • Drisftnteie Consolidated 
pp. 4^ and S05. 
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Chapter XIV 

^ feffeoi of Wai* oi^ Debts, Credit and Public Funds to Alien enemies — On 
Moratorium — On iho powers of Courts to snspei^i Enforcement of Judgments 
and the Levying of Distress. 

A word o}: two is necessary to justify the introduction of the 
above topics in this book. Although it is a fact that they have 
no direct bearing on the subject-matter under consideration jet 
it will be seen that they have indirect relation with contractual 
obligations during war in som.? way or other. It was usual at 
one time during wars to confiscate private property and debts 

V 

owing to enemy subjects. France during the wars of the Revo- 
lution confiscated all the securities, personal or real, belonging to 
her epemy subjects. In the reign of George the Third a statute 
was passed in Great Britain for detaining the moneys, securities, 
chattels, and debts of French subjects, then at war with Groat 
Britain, for the pui’pose of more effectually preserving money and 
effects in the hands of His Majesty V subjects belonging to or 
disposable by persons resident of France for the benefit of the 
individual owners thereof [Fidf' Geo. Ill, c. 79] . So too belli- 
gerent Denmark ifj 1807 repudiated all debts of her subjects due 
to Englishmei. generally. During the American Civil War the 
debts and pro^v Ay^df the Southern States were confiscated by the 
Northern States. So recently as 1879 Boh via a])i)ropriated the 
propqHy of her Chilian subjects. This sort of confiscation of 
‘ enemy debts and property has been upheld by some of the reputed 
writei*fe on Internatiomal '^Law, Dicta supporting the view is 
found in Brown^^t*. United States> by Story J., in 8 Cr., 110. 
Following the cobservation of Sir Mathew Hale in his Pleans of 
the Crown, Vol. I., p.' 95, which says : ^ That by the law of 
England debts and goods found in ’tbis realm belonging to alien 
energies belong to the King, and may be seized by him,^ it has 
been sooi^imes seriously maini^ined that property of eneipies 
may be generally confiscated. But the Books referred to by Sir 
Mathew docnot furnish an instance ofthe seizure o| debts, nor is 
iSoJdw a deci^ ease in support of the legality of such a seizure. 
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But views have since changed. Thfi modern civilized etfetes do 
no ^longer support such confiscation and appropriation. The 
Hague Convention of 1907 laid down fh Art. 33 {g) that it^was 
specially forbidden to^ destroy or seize the *enemy^s property 
unless such destruction or seizure was imperatively demanded by 
the necessities of war. Even in the time of military occupation of 
the territory of an enemy Art. 46 of the same (5bnvention dis- 
tinctly stipulates that private 2 :>roperty musi: be respected and 
private property cannot be confiscated. The presentday legislation 
on the point has all been enacted^n such a fair and charitable 
spirit as to conform ttself to the rules of the Convention. 

According to Bynkershoek confiscation by the state of dll 
debts due to its enemy whether from itself or from its subjects 
was held proper. Vattel permitted a belligerent to confiscate his 
enemy’s credits, but also added that there was in j^ractice a 
relaxation of that principle. But nearly all modern writers (^.y., 
Calvo, Heffter, Martens, Twiss, Wheaton and others) declare that 
debts due by the subjects of one belligerent state to the subjects 
of the other are to be free from confiscation. The only modem 
writer who liolds a contrary view is Sir Robert Phillimore. The 
latter opinion is scarcely justifiable in view of ^he modern concep- 
tion of the term that a^war is in reality between s^tes, and not 
between their j^^rivate citizens. In the Middlv^"Ti^res many nations 
adopted the rule of ^confiscation of actions, credits an^ all in- 
corj)oreal rights. In England this rule had ^nce bSen fiwnly 
established. At the end of»the 15th century, in the war between^ 
Pisa and Florence, Pisa confiscate! the» debts due by her siibjects 
to Florentines. A\id on a^ claim being mad^ by a Florentine 
creditor, even^Fhillipus Qecius,* acting a5 the aabitrator, actually 
admitted the mlidity of the coijfiscatiQn. 

But all modern writers sMkre^the view of \Wel (<?/’. Com- 
mentaries of International Law, 1815, vol. 8, p, 146) that no 
pi^blic funds of alien enemies shcmld be confiscated. Besj^es such 
a procedure is%ot warranted hf the Law of nations. A contract 

^ PhilHptts facias was a professor of C|noii Law ta * 

Padua and author of sever A works on Bomau Law. 

14 
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tp pay interest to holders of National-stock or securities belong- 
ing to alien enemies shall no doubt %*emain in abeyance pending 
the Ijostilities. But as naSjional honour and State’s credit are at 
stake, it will not bfe proper that war should be made to interfere 
with the discharge of public obligations. It has thus become an 
established principle of International Law that neither the prin- 
cipal nor the ‘interest of a State-debt can be sequestrated or 
confiscated, but will' even have interest punctually paid upon [it/ 
though the principal may not be paid according to stipulation 
fliigranto hello. The reason is sa^d to be that loans could never be 
raised if their interests were liable to be sulspended by the out- 
break of war which might indeed be provoked for that very 
purpose. This equitable principle does not seem to extend to 
other obligations of the belligerent state. Similarly Hall main- 
tains'^tliat a state contractihg a loan is 'understood to contract 
that it will hold itself indebted to the lender but will 
pay interest on the sum borrowed under all circumstances.’ 
{cf. Hall’s International Law, p. 44^3.) Bluntschli and Fiore 
lend support to the view, but Martens shows some hesitation. 
This doctrine wa& fully discussed and adhered to in the 
Silesian Loan Controversy of 1752-56. In that case Frederick 
the Great withheld the payment to British subjects of the 
interest oh their as a reprisal for the capture of Prussian 
vessels in ^cord^nce with certain rules of maritime law which he 
would not accept, tt was argued by the English civilians that it 
would not be easy to find an instance where a prince had thought 
fit to m%ke reprisals upon a« debt c due from himself to a private 
man. There is an imr>iied confidence t^mt this will never be done. 
A private man lends raondy to a prince on]y upon an engagement 
of honour, because a prince cannot J)e compelled, like any other 
men, by a Court bf Justice. So*sci^ipulously did England and 
France adhere to this public faith that even during the war they 
suffered no i« jury to be made whether any part of the public debt 
was to the subjects of the enemj^, though it is Certain many 
E^gli^bmen had money in the French ^au<fc, and many French 
had money i%. English hands^ Although^ the Silesian Loan 



CHAVTEE XIY 


im 

CdolroTerBy wa# ultim»tlay compromised, yet the ex^Mdon Iff ' 
general opinion was distinclily averse to- Frederick’s cohduot. 
Bluntschli who supported Frederick cdhtended that the Prio^je by 
his action, did not mean really to deny tl^e principle urged against 
him and that he merely resorted to measures of* reprisal for injury 
inflicted, on his subjects. But as Coleman Phillipson has said such 
a distinction is in this case untenable, as the question at issue is 
giot simply the reami for his conduct, buf the nature of his 
conduct. British adherence to the rule as suggested in her con-» 
tention has been illustrated by tl^ afiPair of the Russo- Dutch loan 
of 1814. {Cf. PhilKmore's International Law, vol. ii, s. 90.) 

Subsequent to the Silesian confiscation there have b8en 
several cases of confiscation of debts. Some of these were on the 
principle of reciprocity. On the Declaration of Independence by 
America some of the colonies passed Ikws confiscating or seques- 
trating debts due to British subjects, but the practice with them 
was not uniform. In the treaty of 1794 an express declaration 
against such practices was made in the following terms : — ’ 

Neither the debts due from individuals of one nation to 
the individuals of the other, nor shares, nor monies which they 
have in the public funds or in the publi(| or private banks, 
shall ever in any evei\t of war or national differe^ices, be seques- 
trated or confiscated ; it being unjust and 'rimnolitic that debts 
and engagements contracted and made by individuals having 
cpnfidence in each other, and in their respective (Sovernfhent 
should ever be destroyed oi impaired by national authority, oli 
account of natural differences and diefcontents.’’ (C/". Art. 10 of 
the Treaty of Lohdon, Noy. 19, 1794.) 

In the \mr between JSngland and Friince iiF 1798, the French* 
Government aequestrated debt% and other property belonging to 
British subjects, and the BrttisB Government retaliated. When 
peace was made and treaty was signed on May 80, 1814^ 
restitution was provided for alUthe property confisefttq^ during 
the war and general iiquidaftien of all the credits of the belli- 
gerents. In the war^bet^een England and Denn^k in 1807* 
Danish vessels and otier property were captured m the British 
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'ports and on the high seas. * Denmark retaliated by confiscat- 
ing debts due from Danish to Bwtish subjeeis and ordering 
them ^to be paid into the Royal Treasury. In 1861 the 
Confedemte States 6f An^erica adopted confiscatory measures not 
only against the Northerners but also against allies domiciled in 
the enemy states. But this conduct formed at the time subject 
of strong censirre and condemnation. {Cf. Lord John Russel’s 
strong remonstmnce 'in the Parliamentary Papers, 1862, North 
America, 108.) Gradually the principle came to be recognised in 
English law that the rights of evgry subject to money due to them 
from British subjects is not to be destroyed* by the outbreak of 
war but merely suspended till the conclusion of peace {Alcinons 
V. NigreUy 4 E. & B., 217). 

The position is now clear in English law that loans to a 
belligerent before the war ate not interfered with beyond the sus- 
pension of the interest thereon and it is equally clear that such 
loans during the war are opposed to all established principles of In- 
ternational Law. At the time of the Crimean War it was ruled in 
R. V, llenset/ (1 Burr.fi650), that the purchase of enemy-stock by 
a British subject wUs a misdemeanour by 17 and 18 Viet., 
c. 123.‘ j 

In French law any one who engages in schemes or enters 
into eommunicati 9 £.''-(j<) supply the enemy with money is guilty 
of treason /Art. >7 of the French Penal Code).^. 

The Getman law on the point seems to be of the same 
effect. ’The German banker Giiterboeb was considered guilty of 
treason by the Prussian CriiKinal Court in 1871 because he sub- 
scribed to the Frenc^^arar loan — ^a trangaction which was by itself 
an illegality according to^the German Co(}e. 

The English law also holds that^ a resident of England cannot 
make a contract to raise loan for fhe Assistance of a foreign State 
in its war against an ally or against a friendly state without the 
licence frpn^ the Crown and condemns contracts for loans an(| 

^ ^An Act to render any dealing witA securitiel issued durmg the present 
War lietween Bnssiaand England by the Bussiai], Government a Misdemeanour.” 
( 1554 ), 
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subsidies with rebel-subjects to enable them to mate war agslinst 
the S(jirereign BeWtdz v. HenncM \%%^iy Moo. P. C. Rep., 580). 

Loans made to a belligerent state by *a neutral Government 
is regarded as a violation ^of neu^ralify. But private contracts 
made by neutral subjects with enemy subjects will not be 
abrogated. The supplies themselves are to be considered as 
contraband though much would depend on the Surrounding 
cirGiirastances. There is, however, no rule of International 
Law that the contractual obligations incurred before the out- 
break of war by a state, subsequently conquered and annexed 
by Great Britain, will j^ass upon annexation, as a matter of 
course and for want of express reservations, to Great Britain. 
The conquering Sovereign can make any conditions respecting 
the financial obligations of the conquered countrj% and it is 
entirely in liis option to what extent he \^ill adopt them 
V. Ojr/iolm 1817, 6 M. & S., 7:i). But one must not forget that 
when Alexander the Great, by conquest, became master of 
Thebes, he remitted to the Thessalians a hundred talents which 
they owed to the Thebans. This exemplifies the doctrine that 
the sovereign has naturally the same right over what his subjects 
may owe to enemies. It will, of course, be of no us| to enforce those 
obligations against the Qi’own by a Petition of Righit. There is 
wo settled law on the point. It is all military and it is n8 
duty of the conquering sovereign when concludinjj ^eace to give 
any undertaking as to the obligations which he may accept ^cf. 
West Rand Gold Mining Co, w, Reg., 1905, 2 K. B., 391). 

The Moratory Law under the Posl^ponement of Paj'^ments 
Act (1914, 4& 5 G6o., C; 11^, has the effecJt.^that the King 
may by proclaaiation authorize the postponemenWf payment of 
any bill of excha»ge, of a negotij|ble instrument, of any other 
payment in pursuance of any colitr&ct to such extent, or for such 
time, or subject to such conditions or provisions as may be speci- 
fied ^therein. It has to be noted here that although th% Qrown 
has reserved to iifeelf the right toi*p€)stpone payments in pursu- 
ance of contracts made ^urj^g war it has not been jpnown to 
have done so yet. 
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$1)6 exceptions to .the above rule have now to be considered^ 
The Moratory Law does not i^ect the validity of contract npr 
does it apply to obligatwns which are not contractual {Emmanuel 
College Cambrige ^olbs^ 1914^, 137 L.T., 567). It only extends 
the time of paypient on contracts to which it applies. English law 
recognises foreign Moratory Law in an action on a foreign bill 
of exehange*\'if 2 oM 5 fMe^j?e v. Overmann, 1875, L.R. 10 Q.B., 525). 

An alien enerlly residing in Great Britain will be allowed^ to 
take advantage of the Moratory Law {Robinson Co, v. Continental 
Insurance Co, of Mannheim- reported in the Times of 17th 
October 1914). 

• The Courts Emergency Powers Act of 1914 (4 & 5 Geo. V, 
c. 78) and the niles thereunder are intended for the relief of 
debtors who for the time are unable to discharge their debts by 
reasdn of causes and oircumstances due, directly or ihdirettly, 
to the present war. The relief applies in the following cases : — 
(a) (o the enforcement of judgments and orders for the payment 
of money ; (i) to the operation of certain remedies which under 
normal conditions are open to creditors without the intervention 
of the Court (^.^.,*distress, sale, forfeiture, etc.) ; and {c) to certain 
proceedings in the Courts by which a creditor under normal 
conditions may obtain an order afEecting the debtor^s property 
{okg,, eJectme^,J»reclosure, etc.). 

It is quite patent from the foregoing legal enactments how 
pione thby are tb afEect all contracts indirectly so long as the 
war*conditions prevail. 

Ip order that a blockade, may be binding and that the 
penalty for its b^pach may be enforceable against neutral 
vessels, the cs^ftor vfho seeks to procure condenjnation of the 
vessel must show that th^ blockade was duly established ; that it 
was effective ; *that it was makitained continuously and enforced 
against all vessels ; that there was some act of violation by the 
capturediwessel ; and that th^re was actual or constructive 
knowledge of the .existence of, the blpokade on the part of those 
H^pQnsible for the navigation of the vessel {Cf. The Franoitha, 
1854, 25 Sj^nks, 113). The cargo on a*ship wh'ieb,is gailigr 
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running a blockade is also liable to the penalty of condemnation 
{Cf, TJie Panaghia Rhomba, 1858^ 12 Moo. P. C., 168). 

{b) The belligerent has a right to eaptujre eontr^batri 
articles of war even though they are fourftl in a neutral vessel. 
The hostility of the cargo-owner negatives tlfe neutrality of 
the shipowner. But if the shipowner is privy to thg contraband 
adventures he makes himself thereby unneiitral anil his vessel 
becomes liable to confiscation. Some governments — e,g,, the 
Russian in the Russo-Japanese War — published a declaration to 
the effect that they would treat as iirjneutral every ship more than 
half of whose cargo was contraband, and this rule was adopted 
in the Declaration of London (Art. 40). But apart from any 
arbitrary presumption of the kind, the hostility or neutrality 
of the shipowner, is a matter for evidence. If the ship is cajry- 
ing false papers or doing anything which betrays a guilty 
conscience in those navigating her, the belligerent Prize Courts 
usually draw the inference that the shipowner has committed 
a breach of neutrality and will condemn the ship (Cf, The 
Margnrefhay 1 Ch. Rob., 190 ; The Iminay 3 Ch.^Rob., 167 and 
The Charlotfejj 5 Ch, Rob., 305). The condemnation of a ship 
in each instance will depend upon the particular circumstances 
of the case. In the case# of the Friendship {\%01 Ch^ Rob^ 
4^26), the American vessel, on a voyage fronJ ^Baltimore to 
Bordeaux With some innocent cargo and ninety Fjench mariners 
was captured by an English vessel and condemned on thi 
ground that she was carrying military persons. Similarly in 
the case of the Atlanta (1808, 6 Qh. Rot)., 440) the vessel *wag 
condemned as she w’as carrying dispatches^ foTl^jat constituted 
an act of hostMity more important in those pre-viireless dayt 
than now. Also ‘that happened in thef case of ,the Carolim 
(1802, 4 Ch. Rob., 256) a Swedish vessel, which was charterec 
at Leghorn to make voyages in the Mediterranean, not to touol 
at thj French ports that were blockaded. During the^chartei 
the vessel was fitfed out srf a transport for conveying troops b 
Alexandria. Th^ ship \^as ^captured when Alexandria wk 
ti^en. She was lost while in the bands of htt ca^ors. Al 
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acti<$ti was brought by thV shipowners to recover her value from 
the captors. The action was dkmissed on the ground that she 
w<as chartered to the belligerent. 

Tile important pnnciple deduced from the above cases is 
that where a neutral makes himself unneutral by breach of 
blockade, carriage of contraband or otherwise, he excludes 
himself by ‘his own act from the immunity due only to real 
neutrality and cannot complain if the belligerent power defends 
itself against such private hostility. 

The only aspect of neutrality that has been dwelt with by 
the English Statute law is the duty to* abstain from armed 
resistance. The Foreign Enlistment Ad, 1870 (83 and 34 
Viet., c. 90), provides that it is a misdemeanour for a British 
subject to engage in the naval or military service of a foreign 
steite at war with any fHendly state without the licence of the 
King. It is also a misdemeanour to quit the kingdom with a 
view to engaging in such a service. The Act also provides 
that anyone who within the King^s dominions and without his 
licence, builds or agrees to build a ship with knowledge or 
having reasonable cause to know that it will be em[)loyed in the 
military or navel service of a foreign state at war with a 
friendly staP^e, equips any such ship withlike knowledge, or 
increases the like force of any ship in tlie naval service of 
a foreign stafe at war with a friendly state while the ship is in 
t&e King’s dominion or prepares, or fits out any expedition 
against the dominions of any friendly state, is guilty of a 
misdemeanour punishably^ with-fine or imprisonment ; and in the 
case of illegal Sihip-building the ship and its equipment are 
forfeited to the Crown. Instance of such a fQ»'feiture is to be 
found in the case of th'i Gauntlet (1872, L. P. 4 P. C., 184). 
In that case French ship df captured a Prussian ship 
in the English Channel and put a prize crew on board. The 
prize driven by stress of-weuther into the Downs, where 
she anchored in British watero.‘' She 4ay therefor two days, and 
then the French Consul at Dover epiploj^ed the British steamlug 
Gauntlet tow the prize in Dunkirk.^ The Crown instituted 
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a suit to !jfet tluj \ concloinned for a violation ol' the l?>reign 
Knlfetinent Act. The Privy touneil held (hat ilie en<?a cement 
by the owners of the tui^ for the express ])urpose of towip^ "the 
prize cr<‘\v, the prize vessel and the j)risoiftrs speadily and safefy 
to FnMioli waters, wliere the ])rvsoners and prize* would be taken 
charge of by the Krenrdi authority and the ])rize^erew set free, 
was dispatehinjr a ship for the jmrpose of takinp^* ])art in the 
ifaval service of a })e]h;4erent, and condemned the tu^ as a 
iorfeiture to the Crown. 

It is now to t)e seen whether sfjch acts of liostility, as have 
been oxein]>litietl above, will liave any leijal effects u]>on the 
contract between belligerents and neutrals— contracts whose 
perfonnanci' is Je farlo interrupted or j)re\ented thereby, or 
rendered liable to interruption or pnweution. Each contract is 
to be adjiidired by tbe particular t(‘rms thereof and by the *law 
ap])lieable to its interpretation and operation. A tyjucal ease 
will illustrate the }>oint. Let the act of hostility be the 
carriage of cariijo of contraband. It is ca])tured and condemn- 
ed. It mav be assumed that the care^o is afloat under a 
contract of sale, a charter party and a j)olicy of insurance. 
The contract of sale raises the difficulty, if sold c. i. f., the 
risk is prohaldy the buyer’s; if sold delivered*’’ at^ a ix)rt, 
the risk is probably the seller’s : in such case ilje terms of the 
contract will answer the question. 

Some important considerations in contracts of the el^ss in 
(jiipstion, it has been su^sjelted, will be lost if there will be any 
condition or warranty of neutrality. *The result of the legisla- 
tion of the English stat«t e-law is to^ rewd^r illegal contraetfc 
which fall within its prohibitions, and therefore' Jbo make their 
void. 


Chapt.er XV 

Effect of War oit the Tlague»RegnIalioji respecting Trading with the Enemy. 

This is an<}ther of Ihe patter in which a diyergence of 
opinion exists between the Continental States or»the one hand 
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and Great Britain and the United Stales of America on the 
other. The question has often arisen wliether Ai'tf S, 
claifse of th^ Ha^ue Regulations of 1907 as to warfare on 
land, would jireient the application of any of the rules against 
trading with tlie enemy. The Article ])rovides, among other 
things, that the sevei’al jiarties to the Convention are not to be 
allowed, ^to declare abolished, suspended, or inadmissible in a 
Court of Law^the rights and actions of the Nationals of tlie 
hostile party/ It is quite evident from, the provision that the 
prohibition of intercourse with the alien enemy during the war 
h^ not been affected in any way by it. What the stijiulation 
means is this that the claims existing at the outbreak of war, 
either cease to exist, or cease to be enforceable by action. The 
leading English authorities, of which Professor Westlake may be 
particularly mentioned, however, maintained that the whole 
Seglement^ of which the Article forms a part, relates only to 
military measures and that therefore clause (//) simply means 
that the commander of an army, who had penetmted into the 
enemy's country, piay not prevent the inhabitants and courts of 
that country from satisfying or declaring actionable claims of 
their fellow-eountrC^men. Thus a ^ hostile ' is to be heard in 
coqrts of his enemy if he can latvfnlly gee there. It has been 
suggested by l^ordwell (Laws of War, p. 210) that the provision 
abqlished . rules cf non-intercourse with the'enemy. But it has 
been strictly maintained that the absolute and rigorous necessity 
of non-intercourse across the .line of war and the rule of law 
therefor are in no wise affected by tlie Convention. It enlarges 
the rights of hc^ffes lawfully within the territory of the other 
belligerent^ — and possibly — in neutral tei-ritory. ‘ 

A long and interesting discussion of the subject has been 
made in re Mertena Patent recently decided in the Court 
of Appeal in England by six eminent judges and reported in 
31 T. R. at pp. 167 and 168/ It has been observed there 
‘‘ The substantial question^ being whether the operation 
of this paragraph is or is not to abrogate tke old rule (not 
peculiar to iSaglish law, though it has been more prominent in 



CHAPTEtl XV 


115 


Englrflid than elsewhere) that an alieu enerny^s rights of jietion 
are suspended during the war, iurisls of eminence have express- 
ed vndely divergent views upon the |>Qint and this Court has 
given to those views its very careful eonsideraWon. Wefareajl 
clearly of the ojjinion tHht the paragraj)h in question cannot be 
treated as effecting any t^uch abrogation. If we look in the 
first place at the terms of tlie paragraph itself ajtid apart from 

its collocation and context we find that what# it forbids is, as 
• ..... 
also in paragraph (d), “a deelai’atiou : is forbidden to 

declare.’’ This has no aj)plieation to a country in which, as in 
England, there is no i’oom for a declaration.” By the existing 
law of the country the mere fact of war operates tpso facto 
to suspend any rights of action which at the time of the out- 
break of war any alien enemy may possess. It is interesting to 
observe* that Dr. Sieveking, an eminent German jurist, •\;i 5 hile 
holding that the [)aragraph was intended to have all the effect 
^foreshadowed by Herr Gdppert (one of the German Delegates 
at the Conference), is of o})inion that at England at any rate 
it is ineffectual because it only prohibits some executive 
authority from declaring that rights of action are suspended, 
extinguished or inadmissible. He rightly i)oints out that no 
such declaration is required in English l^w ^r the reason 
^ already given ” (p. 167^. 



'PART II 

Effects of 'War on Contracts between Belligerent 
and Neutral 


Zhapter XVI 

Contracts between Belligerent and Natural considered — Summary of the 
International rules on the subject's adopted in English Jurisprudence. 

Contracts between citizens of the two Belligerent states have 
been hitherto dealt with. Now contracts between citizens of one 
of the belligerent states and those of a neutral state will call 
for treatment. 

War not only affects* the relations between the belligerent 
states and their subjects but it, at the same time, affects the 
position of the neutrals, that is to say, those who remain aloof* 
from the war. In time of war a neutral state has its rights 
against the belligerent as well as its duties towards it. The Law 
of Nations that deals with this branch of the law forms the law 
of Neutrality. lt|js a law of recent growth and has been evolved 
by the compromise of two conflicting theories, (1) the right of the 
benigerent to csiffy' on his warfare as best as he can ; and (2) the * 
right off the neutrals to carry on his oi-dinarv course of business 
without in any way interfering with the recognised rights of the 
. belligerent powers. 

Tke law of Neutrality* falls under two heads: (1) The first 

deals with the rights and obl1gat[ons of fY/e hdlif/furul, and 

*■ 

tieniral siaies as* hetwe&a (ltnnM/t'a.s ; (2) the seco^icl deals with 
the relations of heJlujereni, states Jowards nentrat -v/tj/ects. 

The Common Law does not avoid or even suspend contracts 
between belligerent neutrals. A contract to run a blockade or to 
carry ROJ?traband is perfectly # illegal. TIk^ law dot^s not imjdy 
any warrant of neutrality. 

So wlj^en a belligerent captures of condemns a cargo as 
contraband/ or a ship for breach of blockade, contracts relating 
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to cither are affected in the sense thut only their comir^rcial 
object is frustrated. The capture or condemnation is only an 
external event and will have consequence upon the material 
aspect of it. Their le^al object is not |tffectefl thereby^ Th^ 
legal nature of the consecjuence will depend qpon the inter- 
pretation of and the rules applicable to the particular contract 
affected and for a determination of the situation rfieort must be 
h^^l to the law of marine insurance, of carriage by sea, of sale 
of goods, and of other specific branches of the law of contract. 

From a practical point of view the interference with con- 
tracts of neutrals which results from the application of the 
International rules of neutrality is fraught probably with more 
important consequences than the effect of war upon contracts 
between the belligerents themselves. 

A short summary of the International rules on the sifbjcct 
as adopted in Eiiglisli Jurisprudence will be greatly helpful in 
•understanding the law thereon. 

(1) Neutrals subjects must always remain neutral. If a 
neutral subject commit any unfriendly act against any of the 
belligerenis, that belligerent is entitled to complain and to stop 
him from combining with the enemy. 

The neutral subject has the right to carry on trade as usual 
• with the subjects of either belligerent, except -in sofai^as sitch 
trade is calculated directly to prejudice or destwy the opera- 
tions of war by one of the belligerent, or prohiote thOse of 4he 
other. In such cases the bejligerents whose operations have* been 
interfered with will be entitled ij> restrain the acts of the offend- 
ing neutral and confiscate the property invojyed. 

'j'he law as to what goods and ship:? inay\be molested bv 
belligerents apd (*a])tured and jL'ondeinned has been summarized 
in the Deelaration of Paris A neutral ‘flag can cover 

enemy goods with the excejitioii of contraband of war ; and 
neutral goods with e\ec})tion of eontraband of war ai^ jmmune 
even under anoenemyV flag. Tl\e law on this point is a com- 
promise betw(*en two c«>nflieting principles yet wanting a satis- 
factory solution. Ou(? principle provided that liability of 
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prope^^ty to capture depended on the neutral or enemy chafacter 
of its owner and not on the eh^'aeter of the vessel in which 
it was conveyed. The o^.her provided that the liability of^ the 
p/*operty to caj>i!:ure depended on the neutrality of the vessel 
in which such ^oods were carried. 

(2) A belligerent may interfere with neutral eommei*ce in 
various ways, 

{a) Exercise \of the right of blockade. This is an act of 
war carried out by the warships of thejbelligerents, intended to 
prevent access to or departure from a defined part of the 
enemy^s coast Neutral tracers can defy^uch a right at their 
uwn risk. 


Chapter XVII 

Concluding lieiiiark^. 

Two points of the greatest practical importance relating to 
this subject, namely (1) the position of alien enemies and (2) the 
nature of commercial contracts may be summed up in the 
following way : — 

(1) Alien enetnies who are in the British Isles but have not 
a civil or commercial domicile nor any licence from the Crown, 
but have obseiwecT* the requirements of the Aliens Restriction 
Orders, are under ^the existing ]n*oelamations<enemies and subject 
to Ih^ir disqualifications. Determination of the status of enemies 
•is strictly within the province of the* Executive Government by 
the p6culiar nature of tfie Eifglish Constitution. Leslie 

Scott's Effect of ^^fTr on Contracts, ref ace, pp. iv & v.) But 
let it be noted iliat the new statutory r^istration rtot only gives 
a general lieenpe to alifins to « remain within 1;he realm, but 
conveys, by implication, licence to carry on business, so far as 
not • restrained by internment or .special regulation, and to 
appear ^n*the King's eoni’ts (^. Anson's English Law of Con- 
tract, 14th Ed.; The Law Quarterly Review, vol. xxxiii,No. 180, 
April, 1917^. 
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(2) Contracts made dunug war are absolutely avoided and 
contacts made bff/ort* Lhr war are mereW suspended. Tliis is^the 
view taken by all text-book writers. Lord Ha4sl)Uiy redbgnisod 
the rule in his decision Bf the brief onfiev Case (1902) A.C, 484 
in the followin;^’ words : . 

If war ensues, such a contract (entered into l^fore the war) 
is^ suspended owing to the fact that an alien finemy cannot sue 
thereon during the war in the courts of either country ; but 
the rights under if are nnalfWted^ and when the war is over the 
remedy in the courts of eith^u- country is restored.^’ 

Pitt Cobbett in his ^ C'ases and Opinions on International 
Law/ Ord Ed., vol. ii, at ]>. tU>, observes on the point 
thus : — 

“ Contracts or other transactions Entered into before ’the 

war are in general (subject to exceptions) merely suspended 

•during the war as regards the right of performanee a7ui the right 
(f suit Nevertheless, even such transactions will be abro- 

gated (1) if they enure to the aid of the enemy ; or (2) if they 
cannot be carried out without some dealing with the enemy ; 
or (3) if they are in their nature incapable (;f suspension. On 
the other hand, transactions which are enterec? into after the 

• commencement of the war are in general' i I If gal and void 

With regard, to existing transactions fmd* relations, the 

primary rule — which a])plies to all cases not excluded on^so^e 
special ground — is that they are suspended during the war both • 
as to their legal effects, and<in strict law as to all rights of 

suit thereon, but r’evive on (Jie restoration of-peace.*' 

• .\ 

The only fiote of difference in the matter is atruck by Mr, 

Leslie Scott. ‘He says : — “ Coitti*acts Vith enepf\ies made before 

• * 

the war are dissolved and not merely suspended, though the 
dissolution does not affect vested rights, which are sus{>eiided 
during the war, and will be enfoTceable when it is ov^. The 
effect of a war upon actual aftd existing contiucts can, in tbe 
English Constitution, ^only* be determined conclusively by the 
courts, although it is within the competence of t^\e Executive 
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to jirohibii or authorize certain types ot t^ransaction with enemy 
])ersons/’ (Of, Leslie Scott’s EflFeet of AVai-on (/ontracts, Prifaoe, 
pp. IV & v). 

Absolute n6n-iiitercourse with the enemy, commercially and 
economically, is the refrain which runs through all the judicial 
utterances on the subject. Interference with the enemies’ trade is 
as effective a blov’’ as the use of the hiillet or the sliell. It is as 
much a ])atriotie duty to injure the subjects of 1lu‘ enemy state, 
to dry up the springs of their prosperity, to raise the price of 
their food supplies, to impede their trade and their intercourse 
with the outside world as it is to jiartieipate in the actual 
warfare with them. 

The Statutes, Orders in (-ouncil, and Ihoelamations, which 
have been issued from time U) time since the 'outbreak of 
the present war, all point to that end and simjily sup|)lement 
what Common Law has provided on that score from days 
of yore. All considerations of justice and e(puty, it has been 
held, are to be subordinated to that end. But no rule shall 
be so construed^ or given effect to as will injure the interest 
of the natural-born subject. Their intei’cst and convenience 
should always be considered, and exemption is to be made in 
their favour even though it would involve intercourse with th(‘ 
enemy. SiicI; of the questions as were kept open .and undecided 
dpring the Tran waal War have since met ‘'with either judicial 
pronouncements or legislative enactments ; others are being 
decided upon during the progress of the present war. But it 
is presumed that fresh cases will arise after the termination 
of the hostilities ou*^^ of some of the novel and complex 
situations calling for fresh deeisiohs or neceysitating fresh 
legislation. 

It has been felt that the Law of Companies with enemy 
sh^ireholders which has been settled by five of the notable 
English Judges (Lord Beading^ C. J., Lord Cozens-Ha^dy, 
M. R., Kennedy, Phillimore, and Piekford, L. J. J.) in the 
Continental Tyre Case has been based upon too technical a 
ground and requires revision in view of the able, learned and 



chapter xvii 


i2l 


dissenting judgment of L(^d Justice Buckley (now Lord 

Wrenbury). It has also been realised that clear and precise 

legislative pronouncements should be made ^n the question of 
. ® . * 
interest on pecuniary ebntracts and Ihe runniifg of the Statute 

of Limitations during the pendency of a war. It is submitted 
that the several Statutes, Orders in Council and •J’roclamations, 
which have been issued since the outbreak ot the present hosti- 
lities, are in many cases wanting in lucidity and consistency. 
The decision in Ortndeui and Koppfd v. Kyifptian Phosphate Co. 
Ld, (1915,5*2 Sc. L.R., 54) would amply bear out that statement. 
In that case the construction of Articles 3 and 6 of Proelamatipn 
2 of 1914 presented great conHiel of views inasmuch as the 
plaintiffs, although a (.Terman linn, claimed the right to 
continue their right of apj)eal by reason of the company^ being 
registered under the Com})anies (Consolidation) Act of 190S 
^ in London and having had a local branch. Attempt should, 
therefore, be made, when the terrible pressure of work and 
anxiety caused by the present momentous crisis, to which they 
were presumably due was over, to correct tb^'ir imperfections in 
the light and exprerience of those who had bad to suffer under 
obivious defects and deficiencies. 

Although there is no clear pronouncement fTom the legisla- 
ture in support of the view yet the Englislj and American 
decisions will be as^a matter of course followed in India when 
occasions will arise. The reference made by the Munsiff of 
Dacca to the Calcutta Higli Court in the case of Ahdni Quadel' 
Khalifa v. Fritz Kdpp (I. L. R", 4:S V.al, 1140 ; 20 C.V. N., 
691) and the decision in* the Te Aile^ Mai^fadnring Co. v, 
Salwmn Bros. (I. L. R., 40 Horn., #575) in thcf Bombay High 
Court set clearly out the ^pfqpositlbn. In the Calcutta case 
it was held that an alien enemy could be sued in courts in 
British India on a cause of action, whether arising befei*e or 
after the wy, and had ev^ry right to prosecute hft case in 
iM 5 Cordance with est^Iished laws of procedure. It was also 
held there inUtsr alia tjiat flie internment of the aliefl enemy did 
not make any difference in the view. The Bombay case ruled 
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that the contract of an alien eneif^y became dissolved on the 
outbreak of war and all engagements foujided thereupon would 
therefore' naturally fall through. 

In conclusion ^it should be remembered that on the termina- 
tion of war the belligerent states would resume their normal 
attitude towards each other and the acts of hostility between 
them ought to cease. In default of an express provision to ihp 
contrary the uti po^sae defia doc^trine is to prevail and all property 
at the time under the control of either belligerent should vest 
absolutely in each. 
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